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From: susan crowley Sent: ;rh\;)mday, October 05, 2017, (6:17:39

Te: shalley, nicolle m. Received: ;%’Sday- October 05, 2017, (:17:54

Cc:
Bec:

Subject: Statement from UF Public Affairs: Update on National Policy Institute Event

Attachments:

Statement from UF Public Affairs: Update on National Policy Institute Event
View this email in your browser <http:/mailchi.mpfab97e0a017a5/uf-denies-request-for-speaking-event-statement-from-president-
fuchs-13850817e=acde45f4a1>

Statement from UF Public Affairs: Update on Natlonal Policy Institute Event

QOctober 5, 2017
The Nationa! Policy Institute has arranged to rent space for a speaking event with its president, white nationalist Richard Spencer.
The event is scheduled for Oct. 19 from 2:30 p.m. o 4:30 p.m. in the Phillips Center for the Performing Arts.

No one at the University of Florida invited Richard Spencer. No one at UF is sponsoring this event. The racist ideas espoused by this
organization and this individual conflict with the values of this institution.

A list of questlons and answers about the decision to allow the event, campus security and other important information can be found
on a new website launchad today about free speech and controversial speakers. It can be found at freespeech.ufi.edu.

Look for announcements next week about oppertunities for the university campus to come together as Gators, celebraie the diverse
community that makes us great and address pressing issues related to our campus climate and race relations.

<http://ufl.us13.lst-manage.com/ftrack/click ?u=b488c1504f83e0d5b5caf08b 8 Id=496c9acebb&e=acded5f4a1>
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Thursday, October 05, 2017, (10:03:01

From: alston, torey | Sent: AM)
To: naima brown; saffo, gwendclyn d. Received: ;R;‘)mday‘ Ocipberio120iin(I0:02:02
Ce:
Bee:
Subject: RE: Preparing for Richard Spencer
Attachments:
- __ |

Thank you for the kind words! As you know, we have potentially 1-2 more sessions, then we should have a final blueprint ready to
unveil. Of course, the sudden and unexpected death of Dr. Foster has rocked us all.

Regarding the upcoming event you referenced, our office has a library of resources on diversity, inclusion and related topics. We have
this avaiiable, if requested, to share with employees and citizens. Regarding 1st amendment and other legal matters, | would defer to
our City Attomey's Office for that guidance. The City Manager working with the Mayor/City Commission has taken the lead on other
preparation and other work that hasn't been shared in the public domain.

Let me know if you have any other things in mind and | am happy to discuss. We appreciate all that you do and your support for this
office!

{As an FYI, 1 have copied by the City Manager and City Attorney to this email.)

Torey Alston, FCCN, ADAC, CAAP, CCA
Equal Opportunity Director

Office of Equal Opportunity

222 East University Avenue

P.O. Box 490-Station 52

Gainesville, Florida 32602

{352) 334-5051 (office) (352) 334-2088 (fax)
Florida Relay Service: 7-1-1

TTY: (352) 334-2069

Did You Know the city's OEQ provides a narrated city
bulletin board for the visually impaired every
Monday @ 3pm? Ask me for details!

—---0Original Message--—

From: Naima Brown [mailto:naima.brown@sfcollege.edu]
Sent: Thursday, October 05, 2017 6:41 AM

To: Alston, Torey L; Saffo, Gwendolyn D.

Cc: Poe, Lauren B

Subject: Preparing for Richard Spencer

Good moming! Hope you both are well. | have enjoyed being a part of your office's recent panel discussions focused on race and
equity issues in our area. With the date for the Richard Spencer event in Gainesville fast approaching, Student Affairs at Santa Fe
College is engaging students in discussions of first amendment issues, critical thinking, and safety. The SF library is also highlighting
various books/articles and the SF Democracy Commitment will be sharing infe on secial media. | would like to know if your office is
offering any resources to help the local community process andfor prepare for the event. Cr is that outside the scope of your mission?
Thanks for your consideration and response.

Naima

Naima Brown, Ph.D.

Vice President for Student Affairs
Santa Fe College

Sant from my iPhone.

Please note that Florida has a broad public records law, and that all comespondence to or from College employees via email may be
subject to disclosure.
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From: susan crowley Sent: Thursday, September 07, 2017, {2:42:29 PM)

Tox shallay, nicolla m.; Recalved: Thursday, Ssptembar 07, 2017, {2:43:14 PM)
G

Boc: ]
Subject: UF St 1t Regarding Latest D» pment on National Policy Institute Request rext
Attachments:

UF Statement Regarding Latest Development on Mational Policy Institute Request
View this email In your browser <http://mailchi.mp/d1358f88fcdc/uf-denles-request-for-speaking-event-statement-from-president-fuchs-
12670777e=acded45f4al>

UF Statement Regarding Latest Development on National Pollcy Institute Request

Sept. 7, 2017

While the University of Florlda administration continues te monitor the progress of Hurricane Irma, we want to share the latest developments in
the Natlonal Policy Institute’s effort to schedule a speaking event for white supremadist Richerd Spencer.

UF remained firm in its decision to deny space for an event on Sept. 12. However, this group has made a request for a new date. As a public
institution, UF is required by law to make a good faith effort to provide options for a reasonable date, time and campus venug, no matter how
much we detest the points of views expressed. As with any event, we aiso have a responsibillty fo assess safety and security risks, and will
continue to do so until the event.

We have set Thursday, Oct. 19 as the possible event date. We will now begin with the university’s regular protocols for evaluating the risks and
assoclated costs. The university has been meeting daily for the past month with state, local and federal law enforcement agencles on a
oomprehensive campus and community security plan. The Oct. 19 date is not officlal untll a formal facllides contract is signed and all appropriate
rental and security costs have been paid.

UF deplores Spencer’s and the National Policy Instltute’s rhetoric and views, which run counter to those of this institution. We alse acknowledge
that many of our students, faculty and staff are disproportionately impacted by their raclsm.

While this event is net in any way affillated with the university, UF supports the constitutional right to free spesch, and our role as a public
university Includes legal obligations to allow a wide range of viewpoints to be expressed by externai groups - even when they are contrary to the
core values of our unkversity.

Safety remains our top priority, whether 1t is for this potential event or the threat of a hurricane, and we will take appropriate preparatory

actions. For now, the urgency of Hurricane Irma requires all of us to stay focused on readying for the potential Impact of this storm. We urge each
of you to monlitor weather reports and announcements from local governments. UF updates will be posted on www.ufi.edu and on UF's
Information line at 866-UF-FACTS (1-866-833-2287).

<http://ufl.us13.list-manage.com/track/dick Pu=b488¢1504f83e0d5b5cef0Bbf&id =2 2dbalbf8fle=acded45f4al >
<http: f/ufl.usi3. list-manage.com/track/dick ?u=b488¢1504f8 3e0d5b5cefDBbF&Id =76 2e65d99cke=arded5fdal>
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Eriday, September 01, 2017, (4:06:22

From: crowley susan skipper Sent: PM)

To: crowley,susan skipper Received: FF,R,‘I’)“‘V- September 01, 2017, (4:10:17
Ce:

Bee:

Subject: UF Statement Regarding Latest Developments on National Policy Institute Request

Attachments:

The university is committed to communicating in a timely and transparent manner regarding the National Policy Institute’s request to
hold a speaking event on our campus. Today, the university responded to that group’s Aug. 30 lettar seeking further dialogue
regarding their request for that event. We have reaffirmed our decision to deny the National Policy Institute’s request for a speaking
event on campus Sept. 12 due to concerns about safety following the events in Charlottesville, Va.

The university is committed to upholding the First Amendment right to free speech, and we have a history of hosting controversial
speakers on campus. What this organization stands for does not represent our institutional values. However, it would be
uncongtitutional to permanently ban this speaker. If the university receives a request for Richard Spencer to speak on a different date,
we will use the same careful deliberation and consideration of safety and security factors that we did previously and make that
decision accordingly.

We anticipate further written communications between the university and the National Policy institute and will communicate with the
UF communlty as the need arses. In addition, UF's information line at 1-866-UF-FACTS (833-2287) may also be a resource.

Search criteria:
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'I-'hursday, August 31, 201 7. (8:25:50

From: susan crowley ' Sent: AM)
Te: shalley, nicolle m. Received: Lllvlj)rsday, August 31, 2017, (8:45:40
Ce:
Bec:
Subject: Update on Potential Speaker - Statement from President Fuchs
Aftachments:
e R —

Update on Potential Speaker - Statement from President Fuchs
View this email in your browser <http://mailchi. mp/6b24a0912150/uf-denies-request-for-speaking-event-statement-from-president-
fuchs-1238005%7e=acde45f4a1>

Aug. 30, 2017
Dear Gator community:

Due to the threat of violence, the University of Florida denied two weeks ago a request by the National Pelicy Institute to rent space
for a Sept. 12 event for white nationalist Richard Spencer.

We were informed late this afternoon that representatives of the organization have retained legal counsel and plan to pursue efforts to
hold this event as criginally requested. '

No formal complaint has been filed at this time. We are prepared to vigorously defend our decision. The safety of our students, faculty
and staff is our highest priority.

Our university police depariment has been working closely with local, state and federal agencies over the iast few weeks and will
continue to do so.

We understand some media organizations have been told there is a contract between the university and the National Policy Institute
for the event. No contract was ever executed.

We are committed to keeping you updated as we receive new Information. In addition, UF's information line at 1-866-UF-FACTS (833-
2287) may also be a resource.

Warm Regards,

W. Kent Fuchs
President
University of Florida

<http:/ufi.us13.list-manage.comitrack/click Pu=b488c1504183e0d5b5cef08bf&id=b60547 8266 &e~acde45f4al>
<http:#ufl.us13.list-manage.com/ftrack/click 7u=b488c1504183e0d5b5cef08bf&id=bb807 1200e&e=acded5fda 1>
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From: SUSAN crowlay Sent Wednesday, August 18, 2017, [B:17:54 AM)
Te: shalley, nlcelle m.; Recaived: Wodnesday, August 1€, 2017, (9:18:35 AM)
Ce:
Bec: =]
Subject: UF Denies Request for Speaking Event - Statement from Prasidant Fuchs -

| Aftachments:

UF Denies Request for Speaking Event - Statement from President Fuchs
View this email In your browser <http://mallchi.mp/fc0agb352dec/uf-denies-request-for-speaking-event-statement-from-president-fuchs?
esacde45f4al>

Aug. 16, 2017
Dear Campus Community:
Amid serious concems for safety, we have decided to deny the National Policy Institute's request to rent event space at the University of Fiorida.

This declslon was made after assessing potentlal risks with campus, community, state and federal law enforcement officials following violent
clashes In Charlottesville, Va., and continued calls online and in social media for simllar violence in Gainesvllle such as these decreelng: *The Next
Battlefleld Is In Florida.”

I find the racist rhetoric of Richard Spencer and white nationalism repugnant and counter to everything the university and this nation stands
for.

That said, the University of Flerida remains unwaveringly dedicated to free speech and the spirit of public discourse. However, the First
Amendment does not require a public Institution te risk Imminent violence to students and others.

The likellhgod of violence and potential Infury - not the words or |deas — has caused us to take this action.
Warm Regards,

W. Kent Fuchs
President
University of Florida

<http://ufl.us13.list-managel.com/track/dlck?u=b488c1504f8 3e0d5b5cef08bfRBid=9a19cB0edd&e=acde45f4al>
<http://ufl.us13.list-manage2.com/track/click?u=b438c1504f8 3e0d5b5cef08bflid=3b31b2b1b28e=acded Sfdal>
<http://ufl.us13.list-manage.com/track/dick?u=b488c1504f83e0d5b5cef08bfRid=8a07e2c07ake=acded4 Sfdal>
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From: gabiriel hillel Sent: ;:ﬂe)sday, August 15, 2017, (7:31:15
aclufi@aclufl.org; joseph little; "litle@law .ufl.edu’; robert van lierop;
edward ]. littlejohn; john f harkness; jberry@flabar.org’; ame
vanstrum; juliun kinsey email 2013; jugtin dunnavant;
brennancenter@nyu.edu; 'richardb@gtlaw.com";
‘bestpawn@bellsouth.net’; len & casey damme riskin’; richard
skutt; 'denslow@ufl.edu’; debbie martinez; houchen, diedre f.;
gwendolyn simmons; poe, lauren b; laurenpoe@gmail.com’;
lannon, kurt m.; goston, charles e; charles goston;
goldsteinphd@gmail.com; mark; tananarive due, johnita due &
lydia due greisz; john due; tjulin@gunster.com;

To: ‘peterjohnson@acl.com’; pete Johnson;

' 'pegeenhanrahan@aol.com'; saive harold; peter schorsch;
‘dpetrano@yahoo.com’; mary day- petrano; marie henry; ryan
mergan; budd, harvey m; ilene silverman; braga, michael;
kent fuchs@ufl.edu; kspriggs@spriggsiawfirm.com;

‘hed 194@gmail.com'; horace moore; cynthia moore chestnut;
momell@belisouth.net; curtis (caring and sharing) peterson;
sisterspace1515@yahoo.com; 'leanetta mcnealy'; alan levine;
therpe, mara t.; david rudovsky,; james neuhard;
avebrooks@aol.com; mark avera; mark levine; kaimowitz, david;
elianakaimowitz@gmail.com; david@ferleger.com;
ferleger.david@gmail.com; john rickford; annina mitchell; citycomm

Recelved: ;Kne)sday, August 15, 2017, (8:43:10

Cc:
Bece:
Subject: The hy_rpo_cr'rtical f\CLU and First Amendment Iawyprs who won't talk about Florida Supreme Court precedent which
could justify barring the appearance of a neo-Nazi here.
Attachments:
l |

The decision below remains good law. Ask that great civil libertarian UF Levin School of Law Constitutional Law Prof. Joseph W.
Little. Why won't the touchy feely historically white ACLU of Florida Howard Simon discuss this option? Why is the Florida Bar's Tom
Julin avoiding it? It was okay when it was used fo keep a black man out of UF, but apparently it is not okay to stop a fascist in his
tracks. But we in Jim Crow Gainesville have to accept the right of Charlotteville veteran Richard Spencer to appear on the UF
campus,while we on the Alt-Left must behave ourselves. Tut. Tut. For years Flerida Bar lawyers refused 1o ackncwledge the decislon
including a concurrence which has its own Nazi overtones. But this time, this decision which upholds the UF right to resist events
which may trigger violence of mischlef could work In faver of all those who leoked the other way from this opinlon which was
agreeable to that great "Berkeley of the South" "UF President Steven J. O'Connell who sat on that Court panel and concurred in the
ruling. As | leamed years ago, What goes around comes around....

State Ex Rel. Hawkins v. Board of Control

Annotate this Case <https:/faccounts.justia.com/f?destination=hitp%3A%2F%2F editing justia.com%2Fannotations%2F352915> 93
So.2d 354 (1957)

The STATE of Florida ex rel. Virgil D. HAWKINS, Relator, v. BOARD OF CONTROL, a body corporate, et al., Respondents.
OPINION OF JUSTICE B. K. ROBERTS: (Emphasis Bold-faced below}

Our decision in this respect was based on two considerations, one a federal and the other a state ground: (1) the application to the
controversy of the formula set out in the so-called "implementation decision,” Brown v. Board of Education of Topeka, 349 U.S. 294,
295, 75 8.Ct. 753, 99 L.Ed. 1083; and (2) the exercise of our traditional power as a stale court *356 to decline to issue the
exfraordinary writ of mandamus if to do so would tend to work a sericus public mischief. City of Safety Harbor v. State, 1939, 136 Fla.
636, 187 So. 173, State ex rel. Carson v. Bateman, 131 Fla. 625, 180 So. 22; State ex rel. Gibson v. City of Lakeland, 126 Fla. 342,
171 So. 227; State ex rel. Bottome v. City of St. Petersburg, 126 Fla. 233, 170 So. 730.

The relator then filed a petition for certiorari in the United States Supreme Court to review our 1955 decision on the ground that the
decision in the Brown case, 347 U.S. 483, 74 S.Ct. 686, did not apply to "Siate junior colleges, colleges, graduate and professional
schools.” The court disposed of this petition by a short but not entirely unarnbiguous opinion, dated March 12, 1958, 350 U.S. 413, 76
S.Ct. 464, 100 L.Ed. 486, reading as follows:

Per Curiam. "The petition for certiorari is denied. "On May 24, 1954, we issued a mandate in this case to the Supreme Court of
Florida. 347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112. We directed that the case be reconsidered in light of our decision in the
Segregation Cases decided May 17, 1954, Brown v. Board of Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873.

In doing so, we did not imply that decrees involving graduate study present the problems of public elementary and secondary schools.
We had theretofore, in three cases, ordered the admission of Negro applicants to graduate schools without discrimination because of
color. Sweatt v. Painter, 338 U.S. 629, 70 S.Ct. 848, 94 L.Ed. 1114; Sipuel v. Board of Regents of the University of Oklahoma, 332
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U.S. 631, 68 5.C1. 299, 92 L.Ed. 247, cf. McLaurin v. Oklahoma State Regents for Higher Education, 339 U.S. 637, 70 S.Ct. 851, 94
L.Ed. 1149.

Thus, our second decision in the Brown case, 349 U.S. 284, 75 S.CL 753, 99 L.Ed. 1083, which implemented the earlier one, had no
application to a case involving a Negro applying for admission to a state law school. Accordingly, the mandate of May 24, 1954, is
recalled and is vacated. In lieu thereof, the following order is entered: "Per Curiam: The petition for writ of certiorari is granted. The
judgment is vacated and the case is remanded on the authority of the Segrepation Cases decided May 17, 1954, Brown v. Board of
Education, 347 U.S. 483, 74 5.CL 686, 98 L.Ed. 873. As this case involves the admission of a Negro to a graduate professional
school, there is no reason for delay. He is entifled to prompt admission under the rules and regulations applicable to cther qualified
candidates. Sweatt v. Painter, 339 U.5. 629, 70 5.Ct. 848, 94 L.Ed. 1114, Sipuel v. Board of Regents of the University of Cklahoma,
332 U.5.631, 68 5.Ct. 299, 92 L Ed. 247; cf McLaurin v. Oklahoma State Regents for Higher Education, 339 U.S. 637, 70 S.Ct. 851,
94 | Ed. 1149"

The cause is now before this court on the relator’s motion for a peremptory writ of mandamus to compel the respondents to admit him
to the University of Florida Law School, his contention being that the above-quoted opinion entities him to immediate admission,
pravided he is otherwise qualified, without regard to the outcome of the factual study which was in progress at the time of the filing of
his motion and which has now been concluded.

There can be no doubt that, by revising its May 1954 mandate directed to our 1952 decision in the manner above noted, the Supreme
Court of the United States neatly, albeit laconically, cut off the federal prop that supported, in part, our 1955 decision. But it will have
been noted that *357 the opinion stated that "[tihe petition for certiorari is denied", presumably referring to our 1955 decision; and, this
being so, our 1955 decision still stands, nonetheless firmly, on the state ground mentioned therein and referred to above.

Indeed, it is unthinkable that the Supreme Court of the United States would attempt to convert into a writ of right that which has for
centuries at common law and in this state been considered a discretionary wrif; nor can we conceive that that court would hold that
the highest court of a sovereign state does not have the right to control the effective date of its own discretionary process.

Yet, this would be the effect of the court's order, under the interpretation contended for by the relator. We will not assume that the
court intended such a result.

In what appears to be a progressive disappearance of State sovereignty, it is interesting 1o read certain decisions (among others)
which the United States Supreme Court has handed down in recent months to read certain decisions {among others} which the
United States Supreme Court has handed down in recent: months.

See: Railway Employees Dept. v. Hanson, 1956, 351 U.S. 225, 76 S.Ct. 714, 100 L.Ed. 1112, holding that a union shop agreement
negotiated between certain railroads and certain organizations of employees of such railroads which had been authorized by an act of
the Congress superseded the right-to-work provisions of the Constitution of the State of Nebraska and the stafe statutes enacted
pursuant thereto; Rea v. United States of America, 1956, 350 U.S. 214, 76 S5.Ct. 292, 100 L.Ed. 233, holding that it was within the
power of the federal courts to enjoin an officer of the executive department of the federal government from testifying in a state court in
a case involving a violation of a criminal statute of that state; Commonwealth of Pennsylvania v. Nelson, 1956, 350 U.S. 497, 76 S.Ct.
477, 100 L.Ed. 640, outlawing antisedition laws in 42 states, Alaska and Hawaii; Griffin v. People of State of lllincis, 1956, 351 U.S.
12, 76 S.Ct. 585, 100 L.Ed. 891, requiring the states to finance appeals by penniless persons convicted of crimes; Slochower v. Board
of Higher Education of the City of New York, 1956, 350 U.S. 551, 76 S.Ct. 637, 100 L.Ed. §92, limiting the power of states and cities
to discharge public employees when they plead the Fifth Amendment against setf-incrimination in duly authorized inquiries affecting
the general welfare; Browder v. Gayle, D.C.M.D.Ala. 1956, 142 F. Supp. 707, affirmed by the Supreme Court, 352 U.S. 903, 77 S.Ct.
145, 1 L.Ed.2d 114, holding invalid statutes and ordinances requiring the segregation of the white and colored races in motor buses
operating in the City of Montgomery, Alabama.

It is a "consummation devoutly to be wished" that the concept of "states’ rights” will not come to be of interest only to writers and
students of history. Such concept is vital to the preservation of human liberties now. And whatever one’s ideology may be whether
one is a strong defender of state sovereignty or an equally fervent advocate of centralized government we think the great majority of
persons would agree that if the death knell of this fundamental principle of Jeffersonian democracy is to be tolled, the bell should be
rung by the people themselves as the Constfitution contemplates. President Lincoin's words of waming are just as true teday as they
were almost a century ago, when he said in his first Inaugural address on March 4, 1861:

"I the policy of the govermment upon vital questions affecting the whole people is fo be irrevocably fixed by decisions of the Supreme
Court * * * the people will have ceased to be their own rulers, having to that extent practically resigned their government into the
hands of that eminent tribunal."

And we do not feel it is amiss to refer to the following remarks made by George Washington in his "Farewell Address":

"If, in the opinion of the people, the distribution or modification of the constitutional powers be in any particular wrong, let it be
corrected by an amendment in the way which the Constitution designates. But let there be no change by usurpation; for though this, in
one *358 instance, may be the instrument of good, it is the customary weapon by which free governments are destroyed.”

But we repeat that, despite these recent decisions, we cannot attribute to the Supreme Court an intention to abrogate the rule which
denies to federal courls the right to regulate or control long-established rules of practice and procedure adopted by state courts for the
administration of justice therein. Cf. Naim v. Naim, 19586, 197 Va. 734, 90 S.E.2d 849, 850, in which the Supreme Court of Appeals of
Virginia declined to remand a cause to a lower court, as directed by mandate of the United States Supreme Court, because to do so
"would be contrary to [the] fixed rules of practice and procedure” of the Virginia courts, as well as the statute law of that state. A
motion to recall the mandate and to set the case down for oral argument upon the merits, or in the altemnative, to recall and amend the
mandate was denied by the United States Supreme Court for the reason that the decision above referred to, 90 S.E.2d 849, "leaves
the case devoid of a properly presented federal question." Ham Say Naim v. Naim, 1956, 350 U.S. 985, 76 S.Ct. 472, 100 L.Ed. 852.
A fortiori, we cannot assume that the Supreme Court intended to deprive the highest court of an independent sovereign state of one
of its traditional powers, that is, the right to exercise a sound judicial discretion as fo the date of the issuance of its process in order to
prevent a serious public mischief.

As recently as June 4, 1956, in United Automobile, Aircraft and Agricultural Implement Workers of America v. Wisconsin Employment
Relations Board, 351 U.S. 266, 76 S.C1. 794, 799, 100 L.Ed. 1162, the Supreme Courl recognized the "dominant interest” of a siate in
preventing violence. It there said: "The States are the natural guardians of the public against violence. It is the local communities that

suffer most from the fear and loss occasioned by coercion and destruction. We would not interpret an act of Congress to leave them
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powerless to avert such emergencies without compelling directions to that effact.”

We are cognizant of our duty to compel relator's admission to the University of Florida Law School "without delay", if it is feasible to do
80 at this time; but we have an equally compelling duty to perform in respect to the public peace and a long-established state judicial
procedure by which to perform it. We point out, additionally, that the relator, having a choice between a federal and a state court,
selected this court as the forum in which to try his cause; he thereby selected the rules of practice and procedure long established in
this jurisdiction. We have no doubt that the Supreme Court intended that we should adhere to such procedure in the instant
controversy. The relator's contenticn in this respect cannot, therefore, be sustained.

We come now to the question of whether the facts, as developed under the guidance of this court's commissloner, require the
immediate admission of the relator to the University of Florida Law School, provided he meets the entrance requirements. It might be
noted that the relator had due notice and an opportunity to be heard at the hearings scheduled by the commigsioner. He did not
appear nor did he present any testimony in support of his right to immediate admission. Moreover, the history of this controversy
leads us to believe that the relator does not, in fact, have a genuine interest in obtaining a legal education. He was given an
opportunity to secure a legal education outside this state under the Regional Education Plan, but declined; he was given an
apportunity to atlend the University of Florida Law School, temporarily, if law facilities were not available at the Florida Agricultural &
Mechanical University, but declined; he was then given an opportunity to attend the law school at the Florida Agricultural &
Mechanical University, but declined. And, as noted, he was given an opportunity to appear before the court's commissioner and offer
evidence in support of his right to immediate admission to the University of Florida Law School, but declined.

*359 It should be noted that the Law School at the University of Florida is an integral part of that institution. A law student is not in 2
class separate and apart from all other University students he is a University student just as much as those entering the engineering
school or the educational school or the architectural schoo!, and entitled to participate In all campus activities,

Against this background, we have considered the evidence adduced by the respondents which, in the state of the record here, must
constitute the basis for the exercise of our discretion in the matter. The factual material on file in this court reflects a prodigious
amount of work by the commissioner and the respondents or those acting in their behalf.

It is not contended nor could it be that there was even a modicum of bias on the part of any person involved in the work of assembling
the data here presented nor in the formulation of the questicnnarles which were the basic media by which much of the information
was oblained. The survey |s completely objective and as accurate and comprehensive as the time available for the study would
permit. The testimony of the witnesses shows no bias and reflects only a sincere desire to do whatever is best for all concerned.

The survey conducted under the guidance of the court's commissioner shows, among others, that a substantial number of students
and a substantial number of the parents of students state that they expect to take action which apparently is positive action to
persuade Negro students to leave the University or make it so unpleasant for them that they will move out of a dormitory room or out
of a class or out of a cafeterla or otherwise stop using the facilities of the University of Florida, should integration occur. k was also
ghown that 41 percent of the parents of students now in our white universities would cause them to drop out of those schools or
transfer to another school; and that 62 percent of the parents of white 1956 high school graduates would send their children
elsewhere than to our white state institutions, if we have enforced integration.

There would be loss of revenue 1o our white institutions from grants, from activities on the part of the alumni of those insfitutions in
support of their financial affairs, and from students moving out of dormitories {many of which are being paid for out of revenue
cerlificates), if we have integration. Those institutions would lose the support of 52 percent of their alumni, if integration accurs, which
would seriously impair the financial support to be expected from our state legislature. Integration would unquestionably result in the
abandonment of subsiantially all of the graduate work now being offered at the Florida Agricultural & Mechanical University because it
would be an unnecessary duplication of the same courses offered at the University of Florida or at Florida State University.

Qur study of the results of the survey material to the question here, and other material evidence, leads inevitably to the conclusion
that violence in university communities and a critical disruption of the university system would cccur if Negro students are permitied to
enter the state white universities at this time, including the Law School of the University of Florida, of which it is an integral part. This
court has an opportunity to prevent the incidents of violence which are, even now, cccurring in various parts of this country as a result
of the states’ efforts to enforce the Supreme Court's decision in the Brown case.

We quote with approval that part of the language of Mr. Justice HOBSON in his special concurring opinion in which he said "the
testimony which was taken at the direction of this court by the Honorable John A.H. Murphree, and which is now before us for
consideration, was not in the record when the Supreme Court of the United States said "there is no reason for delay'. This testimony,
as well as the revealing incidents (of which we may take judicial notice) which have occumed since the repudiation of the ‘separate
but equal’ doctrine, convinces me that the Immediate *360 admission of relator to the University of Florlda College of Law would result
in great public mischief." The homely expression, "An ounce of prevention is worth a pound of cure,” is especially applicable to the
situation here involving, as it does, the public welfare of all our people.

In the exercise of what we sincerely believe to be sound judicial discretion, we have decided that the relator's motion for a peremptory
writ should be denled, but without prejudice to the right of relator to renew his motion when he ig prepared to present testimony
ghowing that his admission can be accomplished without doing great public mischief. For the reasons stated, the entry of a final
judgment is deferred until further order of the court.

It is so ordered.

THORNAL and O'CONNELL, JJ., concur.

TERRELL, C.J., and HOBSON, J., concur specially.

THOMAS and DREW, JJ., dissent.

TERRELL, Chief Justice {concurring).

I cencur in the opinion of Mr. Justice ROBERTS, particularly with that part relafing to the power of this and other states to control their

process when public mischief is iImminant. This doctrine is all the more compelling when long-sattied rules relating to the
administration of justice and the prevention of violence are brought in question.
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Historically, individuals, as well as states, have interposed action to thwart the inroads of Federal authority not so much for delay as to
preserve what was deemed to be the most precious of American ideals.

In a free democracy the decisions of courts, even the Supreme Court of the United States, have never been considered sacrosanct or
free from challenge....

Some anthropologists and historians much better informed than | am point out that segregaticn is as old as the hills. The Egyptians
practiced it on the Israelites; the Greeks did likewise for the barbarians; the Romans segregated the Syrians; the Chinese segregated
all foreigners; segregation is said to have produced the caste system in India and Hitler practiced it in his Germany, but no one ever
discovered *361 that it was in viclation of due process until recently and to do so some of the same historians point out that the
Supreme Court abandoned the Constitution, precedent and common sense and fortified its decision solely with the writings of Gunner
Myrdal, a Scandinavian sociologist. What he knew about constitutional law we are not fold nor have we been able to learn.

Such is in part the predicate on which the states are resisting integration. They contend that since the Supreme Court has tortured the
Constitution, particularly the welfare clause, the interstate commerce clause, the Ninth and Tenth Amendments, the provisions
relating to separation of state and federal powers, and the powers not specifically granted to the Federal government being reserved
to states, they have a right to torture the court's decision. Whatever substance there may be to this contention, it is certain that forced
integration is not the answer to the question. It is a challenge to freedom of action that is contrary fo every democratic precept. It is
cerlain that attempts at integration by court order have engendered more strife, tension, hatred and disorder than can be
compensated for in generations of attempt on the part of those who are forward looking and want to do so. They have done more to
break down progress and destroy good feeling and understanding between the races than anything that has taken place since
emancipation. Social progress in any time is not measured by legislative acts and decree; it is measured by qualitative citizenship.

The seventeen states committed to segregation have the material stake in this question. They have spent billions on separate
schools, hospitals and other institutions in the attempt to provide "separate but equal” facilities and opportunities for both races in
reliance on what they understood to be the law. Violence has arisen everywhere and continues to arise account of attempts o comply
with the Federal Courts' orders and the end is not yet.

These "states are the natural guardians of the public against viclence"; they know the reasons for it; they are fully aware that such
tensions are grounded in the attempt of the Federal Courts at a form of enforced integration that is contrary to every precept that
activates the need for law in this country.

Human nature may not be what it should be but such as it is, we are compelled to take it into account. The problem presented is more
social than legal. In fact law is not the conclusive answer. Social advancement has never been measured by legal formulas and
human nature has not reached the point where human ingenuity will not find a road to bypass laws and regulations which attempt to
abrogate long-settled social standards. To be enforced in a democracy law must always follow and never precede a felt necessity for
it. This was never better illustrated than by what is now being done to bypass Federal integration orders and what happened to
national prohibition in the thirties. Surveys made in Washington City schools where integration has been attempted for at least two
years also fortify this premise. If, as pointed out in the opinicn of Mr. Justice ROBERTS, the Supreme Court of the United States
recognizes that the "dominant interest" of the state is to prevent viclence and the record here points the road to viclence, that in itself
is enough for this court to withhold the issuance of its mandate. The record is best fortified by what is or has been taking place in
more than a half dozen states.

Then it has been revealed that these riots and outbreaks were not activated by local people but by interlopers from other places, in
other words, social boll weevils, fruit flies, potato bugs, bean beetles, cane borers and other pests that we institute quarantines or
other rigid measures against to get rid of. It takes time to do this and then it must be done by legal processes, otherwise we invoke
that which is at [east in the nature of the communist manifesto to enforce democratic processes. The problem is a different one in
every state and in this state the govemor and the educational *362 authorities are pursuing legal methods to solve the problem. After
all is said the big question is not one of defying constituted authority, it is one of finding a way of solving & serious problem recently
thrust upon the states with segregated schools and at the same time preserve their fraditions, their moral, social, cultural and
educational standards.

For the purpose of fortifying the premises discussed in the preceding paragraphs, it is pertinent to point out that the legislature on
recommendation of the Fabisinski Committee, appointed by the governor, to recommend a method tc best handle the segregation
question in a legal way, has enacted Chapter 31380, Chapter 31389, Chapter 31380, and Chapter 31391, Acls of 1956, 2d Ex.Sess.,
F.5.A. §8§ 230.231, 14.021, 14.022, 231.36. The first of this series of acts became effecfive July 26, 1956, and the other three became
effective August 1, 1956. These acts, including those they amended, defined a complete scheme to administer the public school
system. They were enacted under the police powers to promote the safety, health, order, welfare and education of the people within
the State of Florida.

They also confer additional powers on the govemor in that they authorize him to promulgate and enforce rules and regulations to
protect the public against violence and property damages. They recognize that the state has the dominant interest in and is the
natural guardian of the public against violence. It is perfectly evident that these acts had in view recent Federal decisions affecting
segregation in that they authorized county boards of public instruction fo choose personnel from zll available sources, to consolidate
school programs at any school center and to dismiss any teacher or teachers not essential to carry on the consolidated school
program.

Another purpose of these acts was fo preserve the welfare of all classes and by a system of uniform tests classify all school entrants
according to intellectual ability and scholastic proficiency to the end that there will be established in each schoeol within the county an
environment of equality among those of like qualification and academic attainments. What effect, if any, the system so created will
have on the case before us, | do not discuss. The point is that it expresses the public policy of the state as to the question. Those
administering our educational program are moving as fast as consistent with wise judgment to set it up and other systems not
materially different to protect the public from violence have been approved though they had litile, if any, educational aspect. United
Auta., Aircraft & A.l. Workers v. Wisconsin Employment Relations Board, 351 U.S. 266, 76 S.Ct. 794, 100 L.Ed. 1162; Gong Lum v.
Rice, 275 U.S. 78,48 S.Ct. 91, 72 L.Ed. 172.

These acts were passed since we last considered this case, they offer a sound and sensible basis to handle the school problem in
Florida which was thrown into confusion ovemnight by Brown v. Board of Education of Topeka, 347 U.S. 483, 74 5.Ct. 686, 98 L.Ed.
873, which in turn overthrew and kicked out the window the recognized school policy approved by all courts in the country for
generations. The change has precipitated school problems peculiar to every state in the country. If Florida is not authorized 10 meet
and solve the problem by which it is confronted in a sane and sensible manner, then all the law | have been taught goveming state
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and Federal power has been pitched down the drain.

For these reasons | concur in the opinion of Mr, Justice ROBERTS.
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Subject: FLORIDA;S STATE RIGHTS DOCTRINES ALLOW THE UNIVERSITY TO BAR THE NEW ADGCLPH HITLER FROM
fect: SPEAKING HERE, BECAUSE OF LIKELY VIOLENCE/MISCHIEF
Attachments:
| -__________________________________________________|

To Kent Fuchs ("Fox"), president of the University of Florida:

Florida’s State Rights Doctrines allows the University of Florida to disregard any stale or federal law when it is necessary to protect
our flagship university from mischief or violence.

Sixty vears ago, a 5-2 majority of the Florida Supreme Court let the world know that even a United States Supreme Court decision

would not be followed if its application would result in such wrongdoing on campus. .See State ex rel Virgil Hawkins v. Board of

Control, 93 So.2d 254 (FL 1957). That decision is still applicable law in this state to date. University of Florida Levin School of Law
Prof. {(emeritus) Joseph W. Little will verify that fact.

Despite the factual basis of the foregoing, apparently UF Trustees, local legal bullies, and the Gainesville Sun have caused you to talk
about the legal aspects, at a time when they know you have no meaningful access to university counsel of your own. Still | urge you to
talk to some knowledgeable legal scholars you trust who can peint you in the right direction when this entire community is threatened
by mischief and violence should this Adolph Hitler be allowed tc speak here.

In light of what has occurred in Charlottesville and elsewhere during the weekend, | would urge to withdraw your premature e-mail of
appeasement which you issued to persuade Gainesville and University of Florida that this community is required by law to host that
would-be Hitler on campus in a civll atmosphere on Sept. 12, 2017.

Apparently Little Adolph now is scheduled to be here one day after he exercises what First Amendment absolutists believe is his
inalienable right to bring violence to campus, in a demonsiration at Texas A&M University. We probably will all be able to watch what
happens there the day before he is expected to appear here.

Surely there is enough evidence of violence and mischlef already that our Little Adolph left behind this weekend at the University of
Virginia in Charlottesville, Va. to prevent him from speaking here. Even the most virulent First Amendment proponent of the U.S.
Supreme Court the late Justice Antonin Scalia recognized its limits. (See discussion of "fighting words™ attached here.)

The record of violence and arrests which have followed Little Adolph surely have been evident since he appeared this spring, on the
Aubum University campus this spring.

Mr. President—in the Florida courts it does not matter whether the threat of violence is sparked by the left or right if you allow Little
Adolph to appear to speak in public. Virginia protestors successfully muzzled the voice of Little Adolph’s propagandist Jason Kessler
when he had the nerve to try to keep that the pot boiling in Charlottesville.

If you follow the news of such events, you know or should know that protestors also were silencing the White Supremacists in Seattle.
A movement already has been esiablished here, which will be present by the hundreds if not thousands if this University does not
come to Its senses as | am suggesting. See No Nazls at UF - Protest Richard Spencer.

Of necessity, this movement has been started off campus by a professional organizer in Orlando by Mitch Emerson.

But | am certain the local effort to “shut down™ Little Adolph will have hundreds of marchers on your campus. Viclence and mischief
will not be controllable without a massive costly police protest.

The ultimate answer should this plea fall on deaf ears is to exercise that other great American right 1o go to court, to stop this travesty
in the United States—not to win of course, but to require the University to side with one position or the other.

Sincerely,

&/Gabriel Hillel

(Gabe Hillel Kaimowliz, Esq. attorney in goed standing in New York,

4411 S.W. 34th St., #1305

Gainesville, FL 32608

(352) 375-2670

gabrielhillel@gmail.com

See attachments re Richard Spencer, fighting words
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In Virginia v. Black (2003), the United States Supreme Court deemed
constitutional the part of a Virginia statute outlawing the public burning
of a cross with intent to intimidate, but held that statutes not requiring
additional showing of intent to intimidate (other than the cross itself)
were unconstitutional. It concluded that cross burning done with an
intent to intimidate can be criminalized, because such expression has a
long and pernicious history as a signal of impending violence.

See also[ edit]
Virginia v. Black
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Virginia v. Black, 538 U.S. 343 (2003), is a First Amendment case
decided in the Supreme Court of the United States. Three defendants
were convicted in two separate cases of violating

a Virginia statute against cross burning. In this case, the Court struck
down that statute to the extent that it considered cross burning as prima
facie evidence of intent to intimidate. Such a provision, the Court
argued, blurs the distinction between proscribable "threats of
intimidation" and the Ku Klux Klan's protected "messages of shared

ideology." However, cross-burning can be a criminal
offense if the intent to intimidate is proven.

Background[edit]

In cases such as Chaplinsky v. New

Hampshire, 315 U.S. 568 (1942), New York Times Co. v.

Sullivan, 376 U.S. 254 (1964), R.A. V. v. City of St. Paul (1992) and
others, the Supreme Court has addressed various areas of controversial
speech. The Court has frequently sided with the speakers, but
occasionally the Court has sided with the government and
acknowledged its (limited) power to pass laws protecting citizens
from specific types of harmful speech.

Majority[edit]

R.A.V. v. City of St. Paul, 505 U.S. 377 (1992

The First Amendment generally prevents government from proscribing
speech, see, e.g., Cantwell v. Connecticut, 310 U.S. 296, 309 -311
(1940), or even expressive conduct, see, e.g., Texas v. Johnson, 491 U.S.
397, 406 (1989), because of disapproval of the ideas expressed. Content-
based regulations are presumptively invalid. Simon & Schuster, Inc. v.
Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 115 (1991); id.,
at 124 (KENNEDY, J., concurring in judgment); Consolidated Edison of
N.Y. v. Public Serv. Comm'n of N.Y., 447 U.S. 530, 536 (1980); Police
Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972).




From 1791 to the present, however, our society, like other free but
civilized societies, has permitted restrictions upon the content of speech
in a few [505 U.S. 377, 383] limited areas, which are "of such slight
social value as a step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order and morality."
Chaplinsky, supra, at 572.

We have recognized that "the freedom of speech" referred to by the First
Amendment does not include a freedom to disregard these traditional
limitations. See, €.g., Roth v. United States, 354 U.S. 476 (1957)
(obscenity); Beauharnais v. Illinois, 343 U.S. 250 (1952) (defamation);
Chaplinsky v. New Hampshire, supra (" fighting' words"); see generally
Simon & Schuster, supra, at 124 (KENNEDY, J., concurring in
judgment We have sometimes said that these categories of expression
are "not within the area of constitutionally protected speech," Roth,
supra, at 483; Beauharnais, supra, at 266; Chaplinsky, 315 U.S., at 571 -
572; or that the "protection of the First Amendment does not extend" to
them, Bose Corp. v. Consumers Union of United States, Inc., 466 U.S.
485, 504 (1984); Sable Communications of Cal., Inc. v. FCC, 492 U.S.
115, 124 (1989). Such statements must be taken in context, however,
and are no more literally true than is the occasionally repeated shorthand

R.AV.v. ST. PAUL
Beauharnais v. Illinois, 343 US 250 - Supreme
Court 1952

https://scholar.google.com/scholar case?case=11103450757210626375
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After allegedly burning a cross on a black family's lawn, petitioner
R.A.V. was charged under, inter alia, the St. Paul, Minnesota, Bias-
Motivated Crime Ordinance, which prohibits the display of a symbol
which one knows or has reason to know "arouses anger, alarm or
resentment in others on the basis of race, color, creed, religion or
gender." The trial court dismissed this charge on the ground that the
ordinance was substantially overbroad and impermissibly content based,
but the State Supreme Court reversed. It rejected the overbreadth claim
because the phrase "arouses anger, alarm or resentment in others" had
been construed in earlier state cases to limit the ordinance's reach to
"fighting words" within the meaning of this Court's decision in
Chaplinsky v. New Hampshire, , a category of
expression unprotected by the First Amendment. The court also
concluded that the ordinance was not impermissibly content based,
because it was narrowly tailored to serve a compelling governmental
interest in protecting the community against bias-motivated threats to
public safety and order.

Held:

The ordinance is facially invalid under the First Amendment. Pp. 381-
396.

(a) This Court is bound by the state court's construction of the ordinance
as reaching only expressions constituting "fighting words." However,
R.A.V.'s request that the scope of the Chaplinsky formulation be
modified, thereby invalidating the ordinance as substantially overbroad,
need not be reached, since the ordinance unconstitutionally prohibits
speech on the basis of the subjects the speech addresses. P. 381.

(b) A few limited categories of speech, such as obscenity, defamation,
and fighting words, may be regulated because of their constitutionally
proscribable content. However, these categories are not entirely invisible
to the Constitution, and government may not regulate them based on
hostility, or favoritism, towards a nonproscribable message they contain.
Thus, the regulation of "fighting words" may not be based on



nonproscribable content. It may, however, be underinclusive, addressing
some offensive instances and leaving other equally offensive ones alone,
so long as the selective prescription is not based on content, or there is
no realistic possibility that regulation of ideas is afoot. Pp. 382-390. [505
U.S. 377, 378]

(¢) The ordinance, even as narrowly construed by the State Supreme
Court, is facially unconstitutional, because it imposes special
prohibitions on those speakers who express views on the disfavored
subjects of "race, color, creed, religion or gender." At the same time, it
permits displays containing abusive invective if they are not addressed
to those topics. Moreover, in its practical operation, the ordinance goes
beyond mere content, to actual viewpoint, discrimination. Displays
containing "fighting words" that do not invoke the disfavored subjects
would seemingly be useable ad libitum by those arguing in favor of
racial, color, etc., tolerance and equality, but not by their opponents. St.
Paul's desire to communicate to minority groups that it does not condone
the "group hatred"” of bias-motivated speech does not justify selectively
silencing speech on the basis of its content. Pp. 391-393.

(d) The content-based discrimination reflected in the ordinance does not
rest upon the very reasons why the particular class of speech at issue is
proscribable, it is not aimed only at the "secondary effects" of speech
within the meaning of Renton v. Playtime Theatres, Inc., ,
and it is not for any other reason the sort that does not threaten
censorship of ideas. In addition, the ordinance's content discrimination is
not justified on the ground that the ordinance is narrowly tailored to
serve a compelling state interest in ensuring the basic human rights of
groups historically discriminated against, since an ordinance not limited
to the favored topics would have precisely the same beneficial effect. Pp.
393-396.

464 N.W.2d 507 (Minn. 1991), reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C.J., and KENNEDY, SOUTER, and THOMAS, JJ., joined. WHITE, J.,
filed an opinion concurring in the judgment, in which BLACKMUN and
O'CONNOR, I, joined, and in which STEVENS, J., joined except as to
Part I-A, post, p. 397. BLACKMUN, J., filed an opinion concurring in



the judgment, post, p. 415. STEVENS, J., filed an opinion concurring in
the judgment, in Part I of which WHITE and BLACKMUN, JJ., joined,
post, p. 416.

Edward J. Cleary argued the cause for petitioner. With him on the briefs
was Michael F. Cromett.

Tom Foley argued the cause for respondent. With him on the brief was
Steven C. DeCoster. *

[ * ] Briefs of amici curiae urging reversal were filed for the
American Civil Liberties Union et al. by Steven R. Shapiro, John A.
Powell, and Mark R. Anfinson; for the Association of American
Publishers et al.
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After allegedly burning a cross on a black family's lawn, petitioner
R.A.V. was charged under, inter alia, the St. Paul, Minnesota, Bias-
Motivated Crime Ordinance, which prohibits the display of a symbol
which one knows or has reason to know "arouses anger, alarm or
resentment in others on the basis of race, color, creed, religion or
gender." The trial court dismissed this charge on the ground that the
ordinance was substantially overbroad and impermissibly content based,
but the State Supreme Court reversed. It rejected the overbreadth claim
because the phrase "arouses anger, alarm or resentment in others" had
been construed in earlier state cases to limit the ordinance's reach to
"fighting words" within the meaning of this Court's decision in
Chaplinsky v. New Hampshire, 315 U.S. 568, 572 , a category of
expression unprotected by the First Amendment. The court also
concluded that the ordinance was not impermissibly content based,




because it was narrowly tailored to serve a compelling governmental
interest in protecting the community against bias-motivated threats to
public safety and order.

Held:

The ordinance is facially invalid under the First Amendment. Pp. 381-
396.

(a) This Court is bound by the state court's construction of the ordinance
as reaching only expressions constituting "fighting words." However,
R.A.V.'s request that the scope of the Chaplinsky formulation be
modified, thereby invalidating the ordinance as substantially overbroad,
need not be reached, since the ordinance unconstitutionally prohibits
speech on the basis of the subjects the speech addresses. P. 381.

(b) A few limited categories of speech, such as obscenity, defamation,
and fighting words, may be regulated because of their constitutionally
proscribable content. However, these categories are not entirely invisible
to the Constitution, and government may not regulate them based on
hostility, or favoritism, towards a nonproscribable message they contain.
Thus, the regulation of "fighting words" may not be based on
nonproscribable content. It may, however, be underinclusive, addressing
some offensive instances and leaving other equally offensive ones alone,
so long as the selective prescription is not based on content, or there is
no realistic possibility that regulation of ideas is afoot. Pp. 382-390. [505
U.S. 377, 378]

(¢) The ordinance, even as narrowly construed by the State Supreme
Court, is facially unconstitutional, because it imposes special
prohibitions on those speakers who express views on the disfavored
subjects of "race, color, creed, religion or gender." At the same time, it
permits displays containing abusive invective if they are not addressed
to those topics. Moreover, in its practical operation, the ordinance goes
beyond mere content, to actual viewpoint, discrimination. Displays
containing "fighting words" that do not invoke the disfavored subjects
would seemingly be useable ad libitum by those arguing in favor of
racial, color, etc., tolerance and equality, but not by their opponents. St.



Paul's desire to communicate to minority groups that it does not condone
the "group hatred" of bias-motivated speech does not justify selectively
silencing speech on the basis of its content. Pp. 391-393.

(d) The content-based discrimination reflected in the ordinance does not
rest upon the very reasons why the particular class of speech at issue is
proscribable, it is not aimed only at the "secondary effects" of speech
within the meaning of Renton v. Playtime Theatres, Inc., ,
and it is not for any other reason the sort that does not threaten
censorship of ideas. In addition, the ordinance's content discrimination is
not justified on the ground that the ordinance is narrowly tailored to
serve a compelling state interest in ensuring the basic human rights of
groups historically discriminated against, since an ordinance not limited
to the favored topics would have precisely the same beneficial effect. Pp.
393-396.

464 N.W.2d 507 (Minn. 1991), reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C.J., and KENNEDY, SOUTER, and THOMAS, JJ., joined. WHITE, J.,
filed an opinion concurring in the judgment, in which BLACKMUN and
O'CONNOR, JJ., joined, and in which STEVENS, J., joined except as to
Part I-A, post, p. 397. BLACKMUN, J., filed an opinion concurring in
the judgment, post, p. 415. STEVENS, J., filed an opinion concurring in
the judgment, in Part I of which WHITE and BLACKMUN, JJ., joined,
post, p. 416.

Edward J. Cleary argued the cause for petitioner. With him on the briefs
was Michael F. Cromett.

Tom Foley argued the cause for respondent. With him on the brief was
Steven C. DeCoster. *

[ Footnote * ] Briefs of amici curiae urging reversal were filed for the
American Civil Liberties Union et al. by Steven R. Shapiro, John A.
Powell, and Mark R. Anfinson; for the Association of American
Publishers et al. by[505 U.S. 377, 379] Bruce J. Ennis; and for the
Center for Individual Rights by Gary B. Born and Michael P.
McDonald.
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Briefs of amici curiae urging affirmance were filed for the State of
Minnesota et al. by Hubert H. Humphrey III, Attorney General of
Minnesota, and Richard S. Slowes, Assistant Attorney General, Jimmy
Evans, Attorney General of Alabama, Grant Woods, Attorney General
of Arizona, Richard Blumenthal, Attorney General of Connecticut, and
John J. Kelly, Chief State's Attorney of Connecticut, Larry EchoHawk,
Attorney General of Idaho, Roland W. Burris, Attorney General of
Illinois, Robert T. Stephan, Attorney General of Kansas, J. Joseph
Curran, Jr., Attorney General of Maryland, Scott Harshbarger, Attorney
General of Massachusetts, Frank J. Kelley, Attorney General of
Michigan, Robert J. Del Tufo, Attorney General of New Jersey, Lee 1.
Fisher, Attorney General of Ohio, Susan B. Loving, Attorney General of
Oklahoma, T. Travis Medlock, Attorney General of South Carolina,
Charles W. Burson, Attorney General of Tennessee, Mary Sue Terry,
Attorney General of Virginia, and Paul Van Dam, Attorney General of
Utah; for the Anti-Defamation League of B'nai B'rith by Allen 1. Saeks,
Jeffrey P. Sinensky, Steven M. Freeman, and Michael Lieberman; for
the Asian American Legal Defense and Education Fund et al. by Angelo
N. Ancheta; for the Center for Democratic Renewal et al. by Frank E.
Deale; for the Criminal justice Legal Foundation by Kent S. Scheidegger
and Charles L. Hobson; for the League of Minnesota Cities et al. by
Carla J. Heyl, Robert J. Alfton, and Jerome J. Segal; for the National
Association for the Advancement of Colored People et al. by Ronald D.
Maines, Dennis C. Hayes, Willie Abrams, and Kemp R. Harshman; for
the National Black Women's Health Project by Catharine A. MacKinnon
and Burke Marshall; for the National Institute of Municipal Law
Officers et al. by Richard Ruda, Michael J. Wahoske, and Mark B.
Rotenberg; and for People for the American Way by Richard S.
Hoffman, Kevin J. Hasson, and Elliot M. Mincberg.

Charles R. Sheppard filed a brief for the Patriot's Defense Foundation,
Inc., as amicus curiae. [505 U.S. 377. 379]

JUSTICE SCALIA delivered the opinion of the Court.
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In the predawn hours of June 21, 1990, petitioner and several other
teenagers allegedly assembled a crudely made cross by taping together
broken chair legs. They then allegedly burned the cross inside the fenced
yard of a black family that lived across the street from the house where
petitioner was staying. Although this conduct could have been

punished [505 U.S. 377, 380] under any of a number of laws, 1 one of
the two provisions under which respondent city of St. Paul chose to
charge petitioner (then a juvenile) was the St. Paul Bias-Motivated
Crime Ordinance, St. Paul, Minn., Legis.Code 292.02 (1990), which
provides:

"Whoever places on public or private property a symbol, object,
appellation, characterization or graffiti, including, but not limited to, a
burning cross or Nazi swastika, which one knows or has reasonable
grounds to know arouses anger, alarm or resentment in others on the
basis of race, color, creed, religion or gender commits disorderly
conduct and shall be guilty of a misdemeanor."

Petitioner moved to dismiss this count on the ground that the St. Paul
ordinance was substantially overbroad and impermissibly content based,
and therefore facially invalid under the First Amendment. 2 The trial
court granted this motion, but the Minnesota Supreme Court reversed.
That court rejected petitioner's overbreadth claim because, as construed
in prior Minnesota cases, see, e.g., In re Welfare of S.L.J., 263 N.W.2d
412 (Minn. 1978), the modifying phrase "arouses anger, alarm or
resentment in others" limited the reach of the ordinance to conduct that
amounts to "fighting words," i.e., "conduct that itself inflicts injury or
tends to incite immediate violence . . . ," In re Welfare of R.A.V., 464
N.W.2d 507, 510 (Minn. 1991) (citing Chaplinsky [505 U.S. 377,

381] v.New Hampshire, 315 U.S. 568, 572 (1942)), and therefore the
ordinance reached only expression "that the first amendment does not
protect,”" 464 N.W.2d, at 511. The court also concluded that the
ordinance was not impermissibly content based because, in its view, "the
ordinance is a narrowly tailored means toward accomplishing the
compelling governmental interest in protecting the community against
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bias-motivated threats to public safety and order.” Ibid. We granted
certiorari, 501 U.S. 1204 (1991).

In construing the St. Paul ordinance, we are bound by the construction
given to it by the Minnesota court. Posadas de Puerto Rico Associates v.
Tourism Co. of Puerto Rico, 478 U.S. 328, 339 (1986); New York v.
Ferber, 458 U.S. 747, 769 , n. 24 (1982); Terminiello v. Chicago, 337
U.S. 1, 4 (1949). Accordingly, we accept the Minnesota Supreme
Court's authoritative statement that the ordinance reaches only those
expressions that constitute "fighting words" within the meaning of
Chaplinsky. 464 N.W.2d, at 510-511. Petitioner and his amici urge us to
modify the scope of the Chaplinsky formulation, thereby invalidating the
ordinance as "substantially overbroad," Broadrick v. Oklahoma,

U.S. 601, 610 (1973). We find it unnecessary to consider this issue.
Assuming, arguendo, that all of the expression reached by the ordinance
is proscribable under the "fighting words" doctrine, we nonetheless
conclude that the ordinance is facially unconstitutional in that it

prohibits otherwise permitted speech solely on the basis of the subjects
the speech addresses. 2 [505 U.S. 377. 382]

The First Amendment generally prevents government from proscribing
speech, see, e.g., Cantwell v. Connecticut, 310 U.S. 296, 309 -311
(1940), or even expressive conduct, see, e.g., Texas v. Johnson, 491 U.S.
397. 406 (1989), because of disapproval of the ideas expressed. Content-
based regulations are presumptively invalid. Simon & Schuster, Inc. v.
Members of N.Y. State Crime Victims Bd., 502 U.S. 105, 115 (1991);
id., at 124 (KENNEDY, J., concurring in judgment); Consolidated
Edison of N.Y. v. Public Serv. Comm'n of N.Y., 447 U.S. 530,

536 (1980); Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972).
From 1791 to the present, however, our society, like other free but
civilized societies, has permitted restrictions upon the content of speech
in a few [505 U.S. 377, 383] limited areas, which are "of such slight
social value as a step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order and morality."
Chaplinsky, supra, at 572. We have recognized that "the freedom of
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speech"” referred to by the First Amendment does not include a freedom
to disregard these traditional limitations. See, €.g., Roth v. United
States, 354 U.S. 476 (1957) (obscenity); Beauharnais v. Illinois, 343
U.S. 250 (1952) (defamation); Chaplinsky v. New Hampshire, supra

(" fighting' words"); see generally Simon & Schuster, supra, at 124
(KENNEDY, I., concurring in judgment). Our decisions since the 1960's
have narrowed the scope of the traditional categorical exceptions for
defamation, see New York Times Co. v. Sullivan, (1964),
Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), see generally
Milkovich v. Lorain Journal Co., 497 U.S. 1, 13 -17 (1990), and for
obscenity, see Miller v. California, 413 U.S. 15 (1973), but a limited
categorical approach has remained an important part of our First
Amendment jurisprudence.

We have sometimes said that these categories of expression are "not
within the area of constitutionally protected speech," Roth, supra, at 483;
Beauharnais, supra, at 266; Chaplinsky, 315 U.S., at 571 -572; or that
the "protection of the First Amendment does not extend" to them, Bose
Corp. v. Consumers Union of United States, Inc., 466 U.S. 485,

504 (1984); Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115,
124 (1989). Such statements must be taken in context, however, and are
no more literally true than is the occasionally repeated shorthand
characterizing obscenity "as not being speech at all," Sunstein,
Pornography and the First Amendment, 1986 Duke L.J. 589, 615, n.
146. What they mean is that these areas of speech can, consistently with
the First Amendment, be regulated because of their constitutionally
proscribable content (obscenity, defamation, etc.) - not that they are
categories of speech entirely invisible to the Constitution, so that they
may be made the vehicles for [505 U.S. 377, 384] content
discrimination unrelated to their distinctively proscribable content. Thus,
the government may proscribe libel; but it may not make the further
content discrimination of proscribing only libel critical of the
government. We recently acknowledged this distinction in Ferber, 458
U.S., at 763 , where, in upholding New York's child pornography law,
we expressly recognized that there was no "question here of censoring a
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particular literary theme. . . ." See also id., at 775 (O'CONNOR, J.,
concurring) ("As drafted, New York's statute does not attempt to
suppress the communication of particular ideas").

Our cases surely do not establish the proposition that the First
Amendment imposes no obstacle whatsoever to regulation of particular
instances of such proscribable expression, so that the government "may
regulate [them] freely," post, at 400 (WHITE, J., concurring in
judgment). That would mean that a city council could enact an ordinance
prohibiting only those legally obscene works that contain criticism of the
city government or, indeed, that do not include endorsement of the city
government. Such a simplistic, all-or-nothing-at-all approach to First
Amendment protection is at odds with common sense and with our
jurisprudence as well. 41t is [505 U.S. 377, 385] not true that "fighting
words" have at most a "de minimis" expressive content, ibid., or that
their content is in all respects "worthless and undeserving of
constitutional protection," post, at 401; sometimes they are quite
expressive indeed. We have not said that they constitute "no part of the
expression of ideas," but only that they constitute "no essential part of
any exposition of ideas." Chaplinsky, supra, at 572 (emphasis added).

The proposition that a particular instance of speech can be proscribable
on the basis of one feature (e.g., obscenity) but not on the basis of
another (e.g., opposition to the city government) is commonplace and
has found application in many contexts. We have long held, for
example, that nonverbal expressive activity can be banned because of
the action it entails, but not because of the ideas it expresses - so that
burning a flag in violation of an ordinance against outdoor fires could be
punishable, whereas buming a flag in violation of an ordinance against
dishonoring the flag is not. See Johnson, 491 U.S., at 406 -407. See also
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 569 -570 (1991) (plurality
opinion) id., at 573-574 (SCALIA, J., concurring in judgment); id., at
581-582 (SOUTER, J., concurring in judgment); United [505 U.S. 377,
386] States v. O'Brien, 391 U.S. 367, 376 -377 (1968). Similarly, we
have upheld reasonable "time, place, or manner" restrictions, but only if
they are "justified without reference to the content of the regulated
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speech.” Ward v. Rock Against Racism, (1989)
(internal quotation marks omitted); see also Clark v. Community for
Creative Non-Violence, 468 U.S. 288, 298 (1984) (noting that the
O'Brien test differs little from the standard applied to time, place, or
manner restrictions). And just as the power to proscribe particular
speech on the basis of a non-content element (e.g., noise) does not entail
the power to proscribe the same speech on the basis of a content
clement, so also the power to proscribe it on the basis of one content
element (e.g., obscenity) does not entail the power to proscribe it on the
basis of other content elements.

In other words, the exclusion of "fighting words" from the scope of the
First Amendment simply means that, for purposes of that Amendment,
the unprotected features of the words are, despite their verbal character,
essentially a "nonspeech” element of communication. Fighting words are
thus analogous to a noisy sound truck: each is, as Justice Frankfurter
recognized, a "mode of speech," Niemotko v. Maryland, 340 U.S. 268,
282 (1951) (opinion concurring in result); both can be used to convey an
idea; but neither has, in and of itself, a claim upon the First Amendment.
As with the sound truck, however, so also with fighting words: the
government may not regulate use based on hostility - or favoritism -
towards the underlying message expressed. Compare Frisby v.

Schultz, 487 U.S. 474 (1988) (upholding, against facial challenge, a
content-neutral ban on targeted residential picketing), with Carey v.
Brown, 447 U.S. 455 (1980) (invalidating a ban on residential picketing
that exempted labor picketing). 5 [505 U.S. 377, 387

The concurrences describe us as setting forth a new First Amendment
principle that prohibition of constitutionally proscribable speech cannot
be "underinclusiv[e]," post, at 402 (WHITE, J., concurring in judgment)
- a First Amendment "absolutism" whereby "[w]ithin a particular
‘proscribable’ category of expression, . . . a government must either
proscribe all speech or no speech at all," post, at 419 (STEVENS, J.,
concurring in judgment). That easy target is of the concurrences' own
invention. In our view, the First Amendment imposes not an
"underinclusiveness" limitation, but a "content discrimination”
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limitation, upon a State's prohibition of proscribable speech. There is no
problem whatever, for example, with a State's prohibiting obscenity (and
other forms of proscribable expression) only in certain media or markets,
for although that prohibition would be "underinclusive," it would not
discriminate on the basis of content. See, e.g., Sable

Communications, 492 U.S., at 124 -126 (upholding 47 U.S.C. 223(b)(1),
which prohibits obscene telephone communications).

Even the prohibition against content discrimination that we assert the
First Amendment requires is not absolute. It applies ditterently in the
context of proscribable speech than in the area of fully protected speech.
The rationale of the general prohibition, after all, is that content
discrimination "raises the specter that the Government may effectively
drive certain ideas or viewpoints from the marketplace," Simon &
Schuster, 502 U.S., at 116 ; Leathers v. Medlock, 499 U.S. 439,

448 (1991); FCC v. League of Women Voters of Cal., 468 U.S. 364,
383 -384 (1984); Consolidated Edison Co., 447 U.S., at 536 : Police
Dept. of Chicago v. Mosley, 408 U.S.,[505 U.S. 377, 388] at 95-98.
But content discrimination among various instances of a class of
proscribable speech often does not pose this threat.

When the basis for the content discrimination consists entirely of the
very reason the entire class of speech at issue is proscribable, no
significant danger of idea or viewpoint discrimination exists. Such a
reason, having been adjudged neutral enough to support exclusion of the
entire class of speech from First Amendment protection, is also neutral
enough to form the basis of distinction within the class. To illustrate: a
State might choose to prohibit only that obscenity which is the most
patently offensive in its prurience - i.e., that which involves the most
lascivious displays of sexual activity. But it may not prohibit, for
example, only that obscenity which includes offensive political
messages. See Kucharek v. Hanaway, 902 F.2d 513, 517 (CA7 1990),
cert. denied, 498 U.S. 1041 (1991). And the Federal Government can
criminalize only those threats of violence that are directed against the
President, see 18 U.S.C. 871 - since the reasons why threats of violence
are outside the First Amendment (protecting individuals from the fear of
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violence, from the disruption that fear engenders, and from the
possibility that the threatened violence will occur) have special force
when applied to the person of the President. See Watts v. United

States, 394 U.S. 705, 707 (1969) (upholding the facial validity of 871
because of the "overwhelmin[g] interest in protecting the safety of [the]
Chief Executive and in allowing him to perform his duties without
interference from threats of physical violence"). But the Federal
Government may not criminalize only those threats against the President
that mention his policy on aid to inner cities. And to take a final example
(one mentioned by JUSTICE STEVENS, post, at 421-422), a State may
choose to regulate price advertising in one industry, but not in others,
because the risk of fraud (one of the characteristics of commercial
speech that justifies depriving it of full First Amendment protection, see
Virginia [505 U.S. 377, 389] State Bd. of Pharmacy v. Virginia
Citizens Consumer Council, Inc., 425 U.S. 748, 771 -7726 (1976)) is in
its view greater there. Cf. Morales v. Trans World Airlines, Inc., 504
U.S. 374 (1992) (state regulation of airline advertising); Ohralik v. Ohio
State Bar Assn., 436 U.S. 447 (1978) (state regulation of lawyer
advertising). But a State may not prohibit only that commercial
advertising that depicts men in a demeaning fashion. See, e.g., Los
Angeles Times, Aug. 8, 1989, section 4, p. 6, col. 1.

Another valid basis for according differential treatment to even a
content-defined subclass of proscribable speech is that the subclass
happens to be associated with particular "secondary effects" of the
speech, so that the regulation is "justified without reference to the
content of the . . . speech," Renton v. Playtime Theatres, Inc., 475 U.S.
41, 48 (1986) (quoting, with emphasis, Virginia State Bd. of Pharmacy,
supra, at 771); see also Young v. American Mini Theatres, Inc., 427 U.S.
, 1. 34 (1976) (plurality opinion); id., at 80-82 (Powell, J.,
concurring); Barnes, 501 U.S., at 586 (SOUTER, J., concurring in
judgment). A State could, for example, permit all obscene live
performances except those involving minors. Moreover, since words can
in some circumstances violate laws directed not against speech. but
against conduct (a law against treason, for example, is violated by telling
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the enemy the Nation's defense secrets), a particular content-based
subcategory of a proscribable class of speech can be swept up
incidentally within the reach of a statute directed at conduct, rather than
speech. See id., at 571 (plurality opinion); id., at 577 (SCALIA, J.,
concurring in judgment); id., at 582 (SOUTER, J., concurring in
judgment); FTC v. Superior Court Trial Lawyers Assn., 493 U.S. 411,

-432 (1990); O'Brien, -377. Thus, for example,
sexually derogatory "fighting words,"” among other words, may produce
a violation of Title VII's general prohibition against sexual
discrimination in employment practices, 42 U.S.C. 2000e-2; 29 CFR
1604.11 (1991). See also 18 U.S.C. 242; [505 U.S. 377.390] 42 U.S.C.
1981, 1982. Where the government does not target conduct on the basis
of its expressive content, acts are not shielded from regulation merely
because they express a discriminatory idea or philosophy.

These bases for distinction refute the proposition that the selectivity of
the restriction is "even arguably “conditioned upon the sovereign's
agreement with what a speaker may intend to say." Metromedia, Inc. v.
San Diego, 453 U.S. 490, 555 (1981) (STEVENS, J., dissenting in part)
(citation omitted). There may be other such bases as well. Indeed, to
validate such selectivity (where totally proscribable speech is at issue), it
may not even be necessary to identify any particular "neutral" basis, so
long as the nature of the content discrimination is such that there is no
realistic possibility that official suppression of ideas is afoot. (We cannot
think of any First Amendment interest that would stand in the way of a
State's prohibiting only those obscene motion pictures with blue-eyed
actresses.) Save for that limitation, the regulation of "fighting words,"
like the regulation of noisy speech, may address some offensive
instances and leave other, equally offensive, instances alone. See
Posadas de Puerto Rico, 478 U.S. at 342-343. 6 [505 U.S. 377, 391]

II

Applying these principles to the St. Paul ordinance, we conclude that,
even as narrowly construed by the Minnesota Supreme Court, the
ordinance is facially unconstitutional. Although the phrase in the
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ordinance, "arouses anger, alarm or resentment in others," has been
limited by the Minnesota Supreme Court's construction to reach only
those symbols or displays that amount to "fighting words," the
remaining, unmodified terms make clear that the ordinance applies only
to "fighting words" that insult, or provoke violence, "on the basis of
race, color, creed, religion or gender." Displays containing abusive
invective, no matter how vicious or severe, are permissible unless they
are addressed to one of the specified disfavored topics. Those who wish
to use "fighting words" in connection with other ideas - to express
hostility, for example, on the basis of political affiliation, union
membership, or homosexuality - are not covered. The First Amendment
does not permit St. Paul to impose special prohibitions on those speakers
who express views on disfavored subjects. See Simon & Schuster, 502
U.S., at 116 ; Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221,
229 -230 (1987).

In its practical operation, moreover, the ordinance goes even beyond
mere content discrimination to actual viewpoint discrimination. Displays
containing some words - odious racial epithets, for example - would be
prohibited to proponents of all views. But "fighting words" that do not
themselves invoke race, color, creed, religion, or gender - aspersions
upon a person's mother, for example - would seemingly be usable ad
libitum in the placards of those arguing in favor of racial, color, etc.,
tolerance and equality, but could not be used by those speakers'
opponents. One could hold up a sign saying, for example, that all [505
U.S.377,392] "anti-Catholic bigots" are misbegotten; but not that all
"papists" are, for that would insult and provoke violence "on the basis of
religion." St. Paul has no such authority to license one side of a debate to
fight freestyle, while requiring the other to follow Marquis of
Queensberry rules.

What we have here, it must be emphasized, is not a prohibition of
fighting words that are directed at certain persons or groups (which
would be facially valid if it met the requirements of the Equal Protection
Clause); but rather, a prohibition of fighting words that contain (as the
Minnesota Supreme Court repeatedly emphasized) messages of "bias-
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motivated" hatred and, in particular, as applied to this case, messages
"based on virulent notions of racial supremacy." 464 N.W.2d, at 508,
511. One must wholeheartedly agree with the Minnesota Supreme Court
that "[i]t is the responsibility, even the obligation, of diverse
communities to confront such notions in whatever form they appear,"
ibid., but the manner of that confrontation cannot consist of selective
limitations upon speech. St. Paul's brief asserts that a general "fighting
words" law would not meet the city's needs, because only a content-
specific measure can communicate to minority groups that the "group
hatred" aspect of such speech "is not condoned by the majority." Brief
for Respondent 25. The point of the First Amendment is that majority
preferences must be expressed in some fashion other than silencing
speech on the basis of its content.

Despite the fact that the Minnesota Supreme Court and St. Paul
acknowledge that the ordinance is directed at expression of group hatred,
JUSTICE STEVENS suggests that this "fundamentally misreads" the
ordinance. Post, at 433. It is directed, he claims, not to speech of a
particular content, but to particular "injur[ies]" that are "qualitatively
different” from other injuries. Post, at 424. This is wordplay. What
makes the anger, fear, sense of dishonor, etc., produced by violation of
this ordinance distinct from the anger, fear, sense of dishonor, etc.,
produced by other fighting words is [505 U.S. 377, 393] nothing other
than the fact that it is caused by a distinctive idea, conveyed by a
distinctive message. The First Amendment cannot be evaded that easily.
It is obvious that the symbols which will arouse "anger, alarm or
resentment in others on the basis of race, color, creed, religion or
gender" are those symbols that communicate a message of hostility
based on one of these characteristics. St. Paul concedes in its brief that
the ordinance applies only to "racial, religious, or gender-specific
symbols" such as "a burning cross, Nazi swastika or other
instrumentality of like import." Brief for Respondent 8. Indeed, St. Paul
argued in the Juvenile Court that "[t]he burning of a cross does express a
message, and it is, in fact, the content of that message which the St. Paul
Ordinance attempts to legislate." Memorandum from the Ramsey
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County Attorney to the Honorable Charles A. Flinn, Jr., dated July 13,
1990, in In re Welfare of R.A.V., No. 89-D-1231 (Ramsey Cty. Juvenile
Ct.), p. 1, reprinted in App. to Brief for Petitioner C-1.

The content-based discrimination reflected in the St. Paul ordinance
comes within neither any of the specific exceptions to the First
Amendment prohibition we discussed earlier nor a more general
exception for content discrimination that does not threaten censorship of
ideas. It assuredly does not fall within the exception for content .
discrimination based on the very reasons why the particular class of
speech at issue (here, fighting words) is proscribable. As explained
earlier, see supra, at 8, the reason why fighting words are categorically
excluded from the protection of the First Amendment is not that their
content communicates any particular idea, but that their content
embodies a particularly intolerable (and socially unnecessary) mode of
expressing whatever idea the speaker wishes to convey. St. Paul has not
singled out an especially offensive mode of expression - it has not, for
example, selected for prohibition only those fighting words that
communicate ideas in a threatening (as opposed to a merely obnoxious)
manner. Rather, it has proscribed fighting [505 U.S. 377, 394] words of
whatever manner that communicate messages of racial, gender, or
religious intolerance. Selectivity of this sort creates the possibility that
the city is seeking to handicap the expression of particular ideas. That
possibility would alone be enough to render the ordinance presumptively
invalid, but St. Paul's comments and concessions in this case elevate the
possibility to a certainty.

St. Paul argues that the ordinance comes within another of the specific
exceptions we mentioned, the one that allows content discrimination
aimed only at the "secondary effects" of the speech, see Renton v.
Playtime Theatres, Inc., 475 U.S. 41 (1986). According to St. Paul, the
ordinance is intended, "not to impact on [sic] the right of free expression
of the accused," but rather to "protect against the victimization of a
person or persons who are particularly vulnerable because of their
membership in a group that historically has been discriminated against."
Brief for Respondent 28. Even assuming that an ordinance that
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completely proscribes, rather than merely regulates, a specified category
of speech can ever be considered to be directed only to the secondary
effects of such speech, it is clear that the St. Paul ordinance is not
directed to secondary effects within the meaning of Renton. As we said
in Boos v. Barry, 485 U.S. 312 (1988), "Listeners' reactions to speech
are not the type of “secondary effects' we referred to in Renton." Id., at
321. "The emotive impact of speech on its audience is not a “secondary
effect." Ibid. See also id., at 334 (opinion of Brennan, J.). 7 [505 U.S.
3717, 395]

It hardly needs discussion that the ordinance does not fall within some
more general exception permitting all selectivity that for any reason is
beyond the suspicion of official suppression of ideas. The statements of
St. Paul in this very case afford ample basis for, if not full confirmation
of, that suspicion.

Finally, St. Paul and its amici defend the conclusion of the Minnesota
Supreme Court that, even if the ordinance regulates expression based on
hostility towards its protected ideological content, this discrimination is
nonetheless justified because it is narrowly tailored to serve compelling
state interests. Specifically, they assert that the ordinance helps to ensure
the basic human rights of members of groups that have historically been
subjected to discrimination, including the right of such group members
to live in peace where they wish. We do not doubt that these interests are
compelling, and that the ordinance can be said to promote them. But the
"danger of censorship" presented by a facially content-based statute,
Leathers v. Medlock, 499 U.S., at 448, requires that that weapon be
employed only where it is "necessary to serve the asserted [compelling]
interest," Burson v. Freeman, 504 U.S. 191, 199 (1992) (plurality
opinion) (emphasis added); Perry Ed. Assn. v. Perry Local Educators'
Assn., 460 U.S. 37, 45 (1983). The existence of adequate content-neutral
alternatives thus "undercut[s] significantly" any defense of such a
statute, Boos v. Barry, supra, at 329, casting considerable doubt on the
government's protestations that "the asserted justification is in fact an
accurate description of the purpose and effect of the law,"” Burson, supra,
at 213 (KENNEDY, J., concurring). See Boos, supra, at 324-329; cf.
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Minneapolis Star & Tribune Co. v. Minnesota Comm'r of Revenue, 460
U.S. 575, 586 -587 (1983). The dispositive question in this case,
therefore, is whether content discrimination is reasonably necessary to
achieve St. Paul's compelling [505 U.S. 377, 396] interests; it plainly is
not. An ordinance not limited to the favored topics, for example, would
have precisely the same beneficial effect. In fact, the only interest
distinctively served by the content limitation is that of displaying the city
council's special hostility towards the particular biases thus singled

out. 8 That is precisely what the First Amendment forbids. The
politicians of St. Paul are entitled to express that hostility - but not
through the means of imposing unique limitations upon speakers who
(however benightedly) disagree.

%k & sk ok

Let there be no mistake about our belief that burning a cross in
someone's front yard is reprehensible. But St. Paul has sufficient means
at its disposal to prevent such behavior without adding the First
Amendment to the fire.

The judgment of the Minnesota Supreme Court is reversed, and the case
is remanded for proceedings not inconsistent with this opinion.

It is so ordered.
Footnotes

[ Footnote 1 ] The conduct might have violated Minnesota statutes
carrying significant penalties. See, €.g., Minn.Stat. 609.713(1) (1987)
(providing for up to five years in prison for terroristic threats); 609.563
(arson) (providing for up to five years and a $10,000 fine, depending on
the value of the property intended to be damaged); 609.595 (Supp. 1992)
(criminal damage to property) (providing for up to one year and a $3,000
fine, depending upon the extent of the damage to the property).

[ Footnote 2 ] Petitioner has also been charged, in Count I of the
delinquency petition, with a violation of Minn.Stat. 609.2231(4) (Supp.
1990) (racially motivated assaults). Petitioner did not challenge this
count.
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[ | Contrary to JUSTICE WHITE's suggestion, post, at 397-
398, petitioner's claim is "fairly included" within the questions presented
in the petition for certiorari, see this Court's Rule 14.1(a). It was clear
from the petition and from petitioner's other filings in this Court (and in
the courts below) that his assertion that the St. Paul ordinance "violat[es]
overbreadth . . . principles of the First Amendment,” Pet. for Cert. i, was
not [505 U.S. 377, 382] just a technical "overbreadth" claim - i.e., a
claim that the ordinance violated the rights of too many third parties -
but included the contention that the ordinance was "overbroad" in the
sense of restricting more speech than the Constitution permits, even in
its application to him, because it is content based. An important
component of petitioner's argument is, and has been all along, that
narrowly construing the ordinance to cover only "fighting words" cannot
cure this fundamental defect. Id., at 12, 14, 15-16. In his briefs in this
Court, petitioner argued that a narrowing construction was ineffective
because (1) its boundaries were vague, Brief for Petitioner 26, and
because (2) denominating particular expression a "fighting word"
because of the impact of its ideological content upon the audience is
inconsistent with the First Amendment, Reply Brief for Petitioner 5; id.,
at 13 ("[The ordinance] is overbroad, viewpoint-discriminatory and
vague as narrowly construed"') (emphasis added). At oral argument,
counsel for petitioner reiterated this second point: "It is . . . one of my
positions that, in [punishing only some fighting words and not others],
even though it is a subcategory, technically, of unprotected conduct, [the
ordinance] still is picking out an opinion, a disfavored message, and
making that clear through the State." Tr. of Oral Arg. 8. In resting our
judgment upon this contention, we have not departed from our criteria of
what is "fairly included” within the petition. See Arkansas Electric
Cooperative Corp. v. Arkansas Pub. Serv. Comm'n, 461 U.S. 375, 382,
n. 6 (1983); Brown v. Socialist Workers '74 Campaign Comm., 459 U.S.
87,94 ,n.9(1982); Eddings v. Oklahoma, 455 U.S. 104, 113 ,n. 9
(1982); see generally R. Stern, E. Gressman, & S. Shapiro, Supreme
Court Practice 361 (6th ed. 1986).

25



[ Footnote 4 | JUSTICE WHITE concedes that a city council cannot
prohibit only those legally obscene works that contain criticism of the
city government, post, at 406, but asserts that to be the consequence, not
of the First Amendment, but of the Equal Protection Clause. Such
content-based discrimination would not, he asserts, "be rationally related
to a legitimate government interest." Ibid. But of course the only reason
that government interest is not a "legitimate" one is that it violates the
First Amendment. This Court itself has occasionally fused the First
Amendment into the Equal Protection Clause in this fashion, but at least
with the acknowledgment (which JUSTICE WHITE cannot afford to
make) that the First Amendment underlies its analysis. See Police Dept.
of Chicago v. Mosley, 408 U.S. 92, 95 (1972) (ordinance prohibiting
only nonlabor picketing violated the Equal Protection Clause because
there was no "appropriate governmental interest" supporting the
distinction, inasmuch as "the First Amendment means that government
has no power to restrict expression because of its message, its ideas, its
subject matter, or its content"); Carey v. [505 U.S. 377,

385] Brown, 447 U.S. 455 (1980). See generally Simon & Schuster,
Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S. 105,

124 (1991) (KENNEDY, J., concurring in judgment).

JUSTICE STEVENS seeks to avoid the point by dismissing the notion
of obscene antigovernment speech as "fantastical,” post, at 418,
apparently believing that any reference to politics prevents a finding of
obscenity. Unfortunately for the purveyors of obscenity, that is
obviously false. A shockingly hardcore pornographic movie that
contains a model sporting a political tattoo can be found, "taken as a
whole, [to] lac[k] serious literary, artistic, political, or scientific value,”
Miller v. California, 413 U.S. 15. 24 (1973) (emphasis added). Anyway,
it is easy enough to come up with other illustrations of a content-based
restriction upon "unprotected speech” that is obviously invalid: the
antigovernment libel illustration mentioned earlier, for one. See supra, at
5. And of course the concept of racist fighting words is, unfortunately,
anything but a "highly speculative hypothetica[l]," post, at 419.
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[ Footnote 5 ] Although JUSTICE WHITE asserts that our analysis
disregards "established principles of First Amendment law," post, at
415, he cites not a single case (and we are aware of none) that even
involved, much less considered [505 U.S. 377, 387] and resolved, the
issue of content discrimination through regulation of "unprotected"
speech - though we plainly recognized that as an issue in New York v.
Ferber, (1982). It is, of course, contrary to all traditions of
our jurisprudence to consider the law on this point conclusively resolved
by broad language in cases where the issue was not presented or even
envisioned.

[ Footnote 6 ] JUSTICE STEVENS cites a string of opinions as
supporting his assertion that "selective regulation of speech based on
content” is not presumptively invalid. Post, at 421-422. Analysis reveals,
however, that they do not support it. To begin with, three of them did not
command a majority of the Court, Young v. American Mini Theatres,
Inc., 427 U.S. 50, 63 -73 (1976) (plurality opinion); FCC v. Pacifica
Foundation, 438 U.S. 726, 744 -748 (1978) (plurality opinion); Lehman
v. Shaker Heights, 418 U.S. 298 (1974) (plurality opinion), and two
others did not even discuss the First Amendment, Morales v. Trans
World Airlines, Inc., 504 U.S. 374 (1992); Jacob Siegel Co. v. FTC, 327
U.S. 608 (1946). In any event, all that their contents establish is what we
readily concede: that presumptive invalidity does not mean invariable
invalidity, leaving room for such exceptions as reasonable and
viewpoint-neutral content-based discrimination in nonpublic forums, see
Lehman, supra, at 301-304; see also Cornelius v. NAACP Legal Defense
& Ed. Fund, Inc., 473 U.S. 788, 806 (1985), or with respect to certain
speech by government employees, see Broadrick v. Oklahoma, 413 U.S.
601 [505U.8.377,391] (1973); see also Civil Service Comm'n v.
Letter Carriers, 413 U.S. 548, 564 -567 (1973).

[ Footnote 7 ] St. Paul has not argued in this case that the ordinance
merely regulates that subclass of fighting words which is most likely to
provoke a violent response. But even if one assumes (as appears
unlikely) that the categories selected may be so described, that would
not justify selective regulation under a "secondary effects” theory. The
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only reason why such expressive conduct would be especially correlated
with violence is that it conveys a particularly odious message, because
the "chain of causation” thus necessarily "run[s] through the persuasive
effect of the expressive component" of the conduct, Barnes v. Glen
Theatre, 501 U.S. 560, 586(1991) (SOUTER, J., concurring in
judgment), it is clear that the St. Paul [505 U.S. 377, 395] ordinance
regulates on the basis of the "primary" effect of the speech - i.e., its
persuasive (or repellant) force.

[ Footnote & 1 A plurality of the Court reached a different conclusion
with regard to the Tennessee anti-electioneering statute considered
earlier this Term in Burson v. Freeman, 504 U.S. 191 (1992). In light of
the "logical connection” between electioneering and the State's
compelling interest in preventing voter intimidation and election fraud -
an inherent connection borne out by a "long history" and a "widespread
and time-tested consensus," id., at 206, 208, n. 10, 211 - the plurality
concluded that it was faced with one of those "rare case[s]" in which the
use of a facially content-based restriction was justified by interests
unrelated to the suppression of ideas, id., at 211; see also id., at 213
(KENNEDY, J., concurring). JUSTICE WHITE and JUSTICE
STEVENS are therefore quite mistaken when they seek to convert the
Burson plurality's passing comment that "[t]he First Amendment does
not require States to regulate for problems that do not exist," id., at 207,
into endorsement of the revolutionary proposition that the suppression of
particular ideas can be justified when only those ideas have been a
source of trouble in the past. Post, at 405 (WHITE, J., concurring in
judgment); post, at 434 (STEVENS, J., concurring in judgment). [505
U.S. 377, 397]

JUSTICE WHITE, with whom JUSTICE BLACKMUN and JUSTICE
O'CONNOR join, and with whom JUSTICE STEVENS joins except as
to Part I-A, concurring in the judgment.

I agree with the majority that the judgment of the Minnesota Supreme
Court should be reversed. However, our agreement ends there.
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This case could easily be decided within the contours of established First
Amendment law by holding, as petitioner argues, that the St. Paul
ordinance is fatally overbroad because it criminalizes not only
unprotected expression but expression protected by the First
Amendment. See Part 11, infra. Instead, "find[ing] it unnecessary" to
consider the questions upon which we granted review, 1 ante, at 381,

the [505 U.S. 377, 398] Court holds the ordinance facially
unconstitutional on a ground that was never presented to the Minnesota
Supreme Court, a ground that has not been briefed by the parties before
this Court, a ground that requires serious departures from the teaching of
prior cases and is inconsistent with the plurality opinion in Burson v.
Freeman, 504 U.S. 191 (1992), which was joined by two of the five
Justices in the majority in the present case.

This Court ordinarily is not so eager to abandon its precedents. Twice
within the past month, the Court has declined to overturn longstanding
but controversial decisions on questions of constitutional law. See
Allied-Signal, Inc. v. Director, Division of Taxation, 504 U.S.

768 (1992); Quill Corp. v. North Dakota, 504 U.S. 298(1992). In each
case, we had the benefit of full briefing on the critical issue, so that the
parties and amici had the opportunity to apprise us of the impact of a
change in the law. And in each case, the Court declined to abandon its
precedents, invoking the principle of stare decisis. Allied-Signal, Inc.,
supra, 783-786; Quill Corp., supra, at 317-318.

But in the present case, the majority casts aside long-established First
Amendment doctrine without the benefit of briefing and adopts an
untried theory. This 1s hardly a judicious way of proceeding, and the
Court's reasoning in reaching its result is transparently wrong. [505 U.S.
377, 399]

I
A

This Court's decisions have plainly stated that expression falling within
certain limited categories so lacks the values the First Amendment was
designed to protect that the Constitution affords no protection to that
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expression. Chaplinsky v. New Hampshire, 315 U.S. 568 (1942), made
the point in the clearest possible terms:

"There are certain well-defined and narrowly limited classes of speech,
the prevention and punishment of which have never been thought to
raise any Constitutional problem. . . . It has been well observed that such
utterances are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit that may be
derived from them is clearly outweighed by the social interest in order
and morality." Id., at 571-572.

See also Bose Corp. v. Consumers Union of United States, Inc., 466
U.S. 485, 504 (1984) (citing Chaplinsky).

Thus, as the majority concedes, see ante, at 383-384, this Court has long
held certain discrete categories of expression to be proscribable on the
basis of their content. For instance, the Court has held that the individual
who falsely shouts "fire" in a crowded theater may not claim the
protection of the First Amendment. Schenck v. United States, 249 U.S.
47. 52 (1919). The Court has concluded that neither child pornography
nor obscenity is protected by the First Amendment. New York v.
Ferber, 458 U.S. 747, 764 (1982); Miller v. California, 413 1).S. 15,

20 (1973); Roth v. United States, 354 U.S. 476, 484 -485 (1957). And
the Court has observed that, "[1]eaving aside the special considerations
when public officials [and public figures] are the target, a libelous
publication is not protected by the Constitution." Ferber, supra, at 763
(citations omitted). [505 U.S. 377, 400]

All of these categories are content-based. But the Court has held that the
First Amendment does not apply to them, because their expressive
content is worthless or of de minimis value to society. Chaplinsky,
supra, at 571-572. We have not departed from this principle,
emphasizing repeatedly that, "within the confines of [these] given
classification[s], the evil to be restricted so overwhelmingly outweighs
the expressive interests, if any, at stake, that no process of case-by-case
adjudication is required." Ferber, supra, at 763-764; Bigelow v.
Virginia,421 U.S. 809, 819 (1975). This categorical approach has
provided a principled and narrowly focused means for distinguishing
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between expression that the government may regulate freely and that
which it may regulate on the basis of content only upon a showing of
compelling need.

Today, however, the Court announces that earlier Courts did not mean
their repeated statements that certain categories of expression are "not
within the area of constitutionally protected speech.” Roth, supra, at 483.
See ante, at 383, citing Beauharnais v. Illinois, 343 U.S. 250,

266 (1952); Chaplinsky, supra, at 571-572; Bose Corp., supra, at 504;
Sable Communications of Cal., Inc. v. FCC, (1989).
The present Court submits that such clear statements "must be taken in
context," and are not "literally true." Ante, at 383.

To the contrary, those statements meant precisely what they said: the
categorical approach is a firmly entrenched part of our First Amendment
jurisprudence. Indeed, the Court in Roth reviewed the guarantees of
freedom of expression in effect at the time of the ratification of the
Constitution and concluded, "In light of this history, it is apparent that
the unconditional phrasing of the First Amendment was [505 U.S. 377,
401] not intended to protect every utterance." -483.

In its decision today, the Court points to "[n]othing . . . in this Court's
precedents warrant[ing] disregard of this longstanding tradition."
Burson, 504 U.S., at 216 (SCALIA, J., concurring in judgment); Allied-
Signal, Inc., supra, at 783. Nevertheless, the majority holds that the First
Amendment protects those narrow categories of expression long held to
be undeserving of First Amendment protection - at least to the extent
that lawmakers may not regulate some fighting words more strictly than
others because of their content. The Court announces that such content-
based distinctions violate the First Amendment because "[t]he
government may not regulate use based on hostility - or favoritism -
towards the underlying message expressed.” Ante, at 386. Should the
government want to criminalize certain fighting words, the Court now
requires it to criminalize all fighting words.

To borrow a phrase: "Such a simplistic, all-or-nothing-at-all approach to
First Amendment protection is at odds with common sense, and with our
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jurisprudence as well." Ante, at 384. It is inconsistent to hold that the
government may proscribe an entire category of speech because the
content of that speech is evil, Ferber, supra, at 763-764, but that the
government may not treat a subset of that category differently without
violating the First Amendment; the content of the subset is, by
definition, worthless and undeserving of constitutional protection.

The majority's observation that fighting words are "quite expressive
indeed," ante, at 385, is no answer. Fighting words are not a means of
exchanging views, rallying supporters, or registering a protest; they are
directed against individuals to provoke violence or to inflict injury.
Chaplinsky, 315 U.S., at 572 . Therefore, a ban on all fighting words or
on a subset of the fighting words category would restrict only the social
evil of hate speech, without creating the danger of driving viewpoints
from the marketplace. See ante, at 387. [505 U.S. 377. 402]

Therefore, the Court's insistence on inventing its brand of First
Amendment underinclusiveness puzzles me. 3 The overbreadth doctrine
has the redeeming virtue of attempting to avoid the chilling of protected
expression, Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973); Osborne
v. Ohio, 495 U.S. 103, 112 , n. 8 (1990); Brockett v. Spokane Arcades,
Inc., 472 U.S. 491, 503 (1985); Ferber, supra, at 772, but the Court's
new "underbreadth"” creation serves no desirable function. Instead, it
permits, indeed invites, the continuation of expressive conduct that, in
this case, is evil and worthless in First Amendment terms, see Ferber,
supra, at 763-764; Chaplinsky, supra, at 571-572, until the city of St.
Paul cures the underbreadth by adding to its ordinance a catchall phrase
such as "and all other fighting words that may constitutionally be subject
to this ordinance."

Any contribution of this holding to First Amendment jurisprudence is
surely a negative one, since it necessarily signals that expressions of
violence, such as the message of intimidation and racial hatred conveyed
by burning a cross on someone's lawn, are of sufficient value to
outweigh the social interest in order and morality that has traditionally
placed such fighting words outside the First Amendment. 4 Indeed, by
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characterizing fighting words as a form of "debate," ante, at 392, the

majority legitimates hate speech as a form of public discussion.[505 U.S.
377, 403]

Furthermore, the Court obscures the line between speech that could be
regulated freely on the basis of content (i.e., the narrow categories of
expression falling outside the First Amendment) and that which could be
regulated on the basis of content only upon a showing of a compelling
state interest (i.¢., all remaining expression). By placing fighting words,
which the Court has long held to be valueless, on at least equal
constitutional footing with political discourse and other forms of speech
that we have deemed to have the greatest social value, the majority
devalues the latter category. See Burson v. Freeman, supra, at 196; Eu v.
San Francisco Cty. Democratic Central Comm., 489 U.S. 214, 222 -223
(1989).

B

In a second break with precedent, the Court refuses to sustain the
ordinance even though it would survive under the strict scrutiny
applicable to other protected expression. Assuming, arguendo, that the
St. Paul ordinance is a content-based regulation of protected expression,
it nevertheless would pass First Amendment review under settled law
upon a showing that the regulation "'is necessary to serve a compelling
state interest and is narrowly drawn to achieve that end.”™ Simon &
Schuster, Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S.
105, 118 (1991) (quoting Arkansas Writers' Project, Inc. v. Ragland, 481
U.S. 221,231 (1987)). St. Paul has urged that its ordinance, in the words
of the majority, "helps to ensure the basic human rights of members of
groups that have historically been subjected to discrimination. . . ." Ante,
at 395. The Court expressly concedes that this interest is compelling, and
is promoted by the ordinance. Ibid. Nevertheless, the Court treats strict
scrutiny analysis as irrelevant to the constitutionality of the legislation:

"The dispositive question . .. is whether content discrimination is
reasonably necessary in order to achieve St. Paul's compelling interests;
it plainly is not. An ordinance not [505 U.S. 377, 404] limited to the
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favored topics, for example, would have precisely the same beneficial
effect.” Ante, at 395-396.

Under the majority's view, a narrowly drawn, content-based ordinance
could never pass constitutional muster if the object of that legislation
could be accomplished by banning a wider category of speech. This
appears to be a general renunciation of strict scrutiny review, a
fundamental tool of First Amendment analysis. 5

This abandonment of the doctrine is inexplicable in light of our decision
in Burson v. Freeman, 504 U.S. 191(1992), which was handed down just
a month ago. 6 In Burson, seven of the eight participating members of
the Court agreed that the strict scrutiny standard applied in a case
involving a First Amendment challenge to a content-based statute. See
id., at 198 (plurality opinion); id., at 217 (STEVENS, J.,

dissenting). 7 [505 U.S. 377, 405] The statute at issue prohibited the
solicitation of votes and the display or distribution of campaign
materials within 100 feet of the entrance to a polling place. The plurality
concluded that the legislation survived strict scrutiny because the State
had asserted a compelling interest in regulating electioneering near
polling places, and because the statute at issue was narrowly tailored to
accomplish that goal. Id., at 208-210.

Significantly, the statute in Burson did not proscribe all speech near
polling places; it restricted only political speech. Id., at 197. The Burson
plurality, which included THE CHIEF JUSTICE and JUSTICE
KENNEDY, concluded that the distinction between types of speech
required application of strict scrutiny, but it squarely rejected the
proposition that the legislation failed First Amendment review because it
could have been drafted in broader, content-neutral terms:

"States adopt laws to address the problems that confront them. The First
Amendment does not require States to regulate for problems that do not
exist." Id., at 207 (emphasis added).

This reasoning is in direct conflict with the majority's analysis in the
present case, which leaves two options to lawmakers attempting to
regulate expressions of violence: (1) enact a sweeping prohibition on an
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entire class of speech (thereby requiring "regulat[ion] for problems that
do not exist"); or (2) not legislate at all.

Had the analysis adopted by the majority in the present case been
applied in Burson, the challenged election law would have failed
constitutional review, for its content-based distinction between political
and nonpolitical speech could not have been characterized as
"reasonably necessary," ante, [505 U.S. 377, 406] at 395, to achieve the
State's interest in regulating polling place premises. 8

As with its rejection of the Court's categorical analysis, the majority
offers no reasoned basis for discarding our firmly established strict
scrutiny analysis at this time. The majority appears to believe that its
doctrinal revisionism is necessary to prevent our elected lawmakers from
prohibiting libel against members of one political party, but not another,
and from enacting similarly preposterous laws. Ante, at 384. The
majority is misguided.

Although the First Amendment does not apply to categories of
unprotected speech, such as fighting words, the Equal Protection Clause
requires that the regulation of unprotected speech be rationally related to
a legitimate government interest. A defamation statute that drew
distinctions on the basis of political affiliation or "an ordinance
prohibiting only those legally obscene works that contain criticism of the
city government," ibid., would unquestionably fail rational-basis

review. 9 [505 U.S. 377, 407]

Turning to the St. Paul ordinance and assuming, arguendo, as the
majority does, that the ordinance is not constitutionally overbroad (but
see Part II, infra), there is no question that it would pass equal protection
review. The ordinance proscribes a subset of "fighting words," those that
injure "on the basis of race, color, creed, religion or gender." This
selective regulation reflects the city's judgment that harms based on race,
color, creed, religion, or gender are more pressing public concerns than
the harms caused by other fighting words. In light of our Nation's long
and painful experience with discrimination, this determination is plainly
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reasonable. Indeed, as the majority concedes, the interest is compelling.
Ante, at 395.

C

The Court has patched up its argument with an apparently nonexhaustive
list of ad hoc exceptions, in what can be viewed either as an attempt to
confine the effects of its decision to the facts of this case, see post, at
415 (BLACKMUN, J., concurring in judgment), or as an effort to
anticipate some of the questions that will arise from its radical revision
of First Amendment law.

For instance, if the majority were to give general application to the rule
on which it decides this case, today's decision would call into question
the constitutionality of the statute making it illegal to threaten the life of
the President. 18 U.S.C. 871. See Watts v. United States, 394 U.S.

705 (1969) (per curiam). Surely, this statute, by singling out certain
threats, incorporates a content-based distinction; it indicates that the
Government especially disfavors threats against the President, as
opposed to threats against all others. 10 [505 U.S. 377,408] See ante,
at 391. But because the Government could prohibit all threats, and not
just those directed against the President, under the Court's theory, the
compelling reasons justifying the enactment of special legislation to
safeguard the President would be irrelevant, and the statute would fail
First Amendment review.

To save the statute, the majority has engrafted the following exception
onto its newly announced First Amendment rule: content-based
distinctions may be drawn within an unprotected category of speech if
the basis for the distinctions is "the very reason the entire class of speech
at issue is proscribable." Ante, at 388. Thus, the argument goes, the
statute making it illegal to threaten the life of the President is
constitutional, since the reasons why threats of violence are outside the
First Amendment (protecting individuals from the fear of violence, from
the disruption that fear engenders, and from the possibility that the
threatened violence will occur) have special force when applied to the
person of the President." Ibid.
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The exception swallows the majority's rule. Certainly, it should apply to
the St. Paul ordinance, since "the reasons why [fighting words] are
outside the First Amendment . . . have special force when applied to
[groups that have historically been subjected to discrimination]."

To avoid the result of its own analysis, the Court suggests that fighting
words are simply a mode of communication, rather than a content-based
category, and that the St. Paul ordinance has not singled out a
particularly objectionable mode of communication. Ante, at 386, 393.
Again, the majority confuses the issue. A prohibition on fighting words
is not a time, place, or manner restriction; it is a ban on a class of speech
that conveys an overriding message of personal injury and imminent
violence, Chaplinsky, , a message that is at its ugliest
when directed against groups [505 U.S. 377, 409] that have long been
the targets of discrimination. Accordingly, the ordinance falls within the
first exception to the majority's theory.

As its second exception, the Court posits that certain content-based
regulations will survive under the new regime if the regulated subclass
"happens to be associated with particular "secondary effects' of the
speech . . . ," ante, at 389, which the majority treats as encompassing
instances in which "words can . . . violate laws directed not against
speech, but against conduct . .. ," ibid. 11 Again, there is a simple
explanation for the Court's eagerness to craft an exception to its new
First Amendment rule: under the general rule the Court applies in this
case, Title VII hostile work environment claims would suddenly be
unconstitutional.

Title VII of the Civil Rights Act of 1964 makes it unlawful to
discriminate "because of [an] individual's race, color, religion, sex, or
national origin," 42 U.S.C. 2000e-2(a) (1), and the regulations covering
hostile workplace claims forbid "sexual harassment,” which includes
"[ulnwelcome sexual advances, requests for sexual favors, and other
verbal or physical conduct of a sexual nature” that create "an
intimidating, hostile, or offensive working environment,"” 29 CFR
1604.11(a) (1991). The regulation does not prohibit workplace
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harassment generally; it focuses on what the majority would characterize
as the "disfavored topifc]" of sexual harassment. Ante, at 391. In this
way, Title VII is similar to the St. Paul ordinance that the majority
condemns because it "impose[s] special prohibitions on those speakers
who express views on disfavored subjects.” Ibid. Under the broad
principle the Court uses to decide the present case, [505 U.S. 377,
410] hostile work environment claims based on sexual harassment
should fail First Amendment review; because a general ban on
harassment in the workplace would cover the problem of sexual
harassment, any attempt to proscribe the subcategory of sexually
harassing expression would violate the First Amendment.

Hence, the majority's second exception, which the Court indicates would
insulate a Title VII hostile work environment claim from an
underinclusiveness challenge because "sexually derogatory “fighting
words' . . . may produce a violation of Title VII's general prohibition
against sexual discrimination in employment practices." Ante, at 389.
But application of this exception to a hostile work environment claim
does not hold up under close examination.

First, the hostile work environment regulation is not keyed to the
presence or absence of an economic quid pro quo, Meritor Savings
Bank, F.S.B. v. Vinson, (1986), but to the impact of the
speech on the victimized worker. Consequently, the regulation would no
more fall within a secondary effects exception than does the St. Paul
ordinance. Ante, at 394. Second, the majority's focus on the statute's
general prohibition on discrimination glosses over the language of the
specific regulation governing hostile working environment, which
reaches beyond any "incidental" effect on speech. United States v.
O'Brien, 391 U.S. 367, 376 (1968). If the relationship between the
broader statute and specific regulation is sufficient to bring the Title VII
regulation within O'Brien, then all St. Paul need do to bring its ordinance
within this exception is to add some prefatory language concerning
discrimination generally.
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As to the third exception to the Court's theory for deciding this case, the
majority concocts a catchall exclusion to protect against unforeseen
problems, a concern that is heightened here given the lack of briefing on
the majority's decisional theory. This final exception would apply in
cases in which "there is no realistic possibility that official suppression
of ideas is afoot." Ante, at 390. As I have demonstrated, [505 U.S. 377.
411] this case does not concern the official suppression of ideas. See
supra, at 401. The majority discards this notion out of hand. Ante, at
395.

As I see it, the Court's theory does not work, and will do nothing more
than confuse the law. Its selection of this case to rewrite First
Amendment law is particularly inexplicable, because the whole problem
could have been avoided by deciding this case under settled First
Amendment principles.

II

Although I disagree with the Court's analysis, I do agree with its
conclusion: the St. Paul ordinance is unconstitutional. However, I would
decide the case on overbreadth grounds.

We have emphasized time and again that overbreadth doctrine is an
exception to the established principle that "a person to whom a statute
may constitutionally be applied will not be heard to challenge that
statute on the ground that it may conceivably be applied
unconstitutionally to others, in other situations not before the Court."”
Broadrick v. Oklahoma, 413 U.S. at 610; Brockett v. Spokane Arcades,
Inc., 472 U.S. at 503-504. A defendant being prosecuted for speech or
expressive conduct may challenge the law on its face if it reaches
protected expression, even when that person's activities are not protected
by the First Amendment. This is because "the possible harm to society in
permitting some unprotected speech to go unpunished is outweighed by
the possibility that protected speech of others may be muted." Broadrick,
supra, 413 U.S. at 612; Osborne v. Ohio, 495 U.S. at 112, n. 8; New
York v. Ferber, 458 U.S., at 768 ~769; Schaumburg v. Citizens for a
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Better Environment, 444 U.S. 620, 634 (1980); Gooding v. Wilson, 405
U.S. 518,521 (1972).

However, we have consistently held that, because overbreadth analysis
is "strong medicine," it may be invoked to strike an entire statute only
when the overbreadth of the statute is not only "real, but substantial as
well, judged in relation to the statute's plainly legitimate sweep,”
Broadrick, [505 U.S. 377. 412] 413 U.S. at 615, and when the statute is
not susceptible to limitation or partial invalidation, id., at 613; Board of
Airport Comm'rs of Los Angeles v. Jews for Jesus, Inc., 482 U.S. 569,
574 (1987). "When a federal court is dealing with a federal statute
challenged as overbroad, it should . . . construe the statute to avoid
constitutional problems, if the statute is subject to a limiting
construction." Ferber, 458 U.S., at 769 , n. 24. Of course, "[a] state court
is also free to deal with a state statute in the same way." Ibid. See, ¢.g.,
Osborne, 495 U.S., at 113 -114.

Petitioner contends that the St. Paul ordinance is not susceptible to a
narrowing construction, and that the ordinance therefore should be
considered as written, and not as construed by the Minnesota Supreme
Court. Petitioner is wrong. Where a state court has interpreted a
provision of state law, we cannot ignore that interpretation, even if it is
not one that we would have reached if we were construing the statute in
the first instance. Ibid; Kolender v. Lawson, 461 U.S. 352, 355 (1983);
Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489 494 |
n. 5(1982). 12

Of course, the mere presence of a state court interpretation does not
insulate a statute from overbreadth review. We have stricken legislation
when the construction supplied by the state court failed to cure the
overbreadth problem. [505 U.S. 377, 413] See, e.g., Lewis v. New
Orleans, 415 U.S. 130, 132 -133 (1974); Gooding, supra, at 524-525.
But in such cases, we have looked to the statute as construed in
determining whether it contravened the First Amendment. Here, the
Minnesota Supreme Court has provided an authoritative construction of
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the St. Paul antibias ordinance. Consideration of petitioner's overbreadth
claim must be based on that interpretation.

I agree with petitioner that the ordinance is invalid on its face. Although
the ordinance, as construed, reaches categories of speech that are
constitutionally unprotected, it also criminalizes a substantial amount of
expression that - however repugnant - is shielded by the First
Amendment.

In attempting to narrow the scope of the St. Paul antibias ordinance, the
Minnesota Supreme Court relied upon two of the categories of speech
and expressive conduct that fall outside the First Amendment's
protective sphere: words that incite "imminent lawless action,"
Brandenburg v. Ohio, (1969), and "fighting" words,
Chaplinsky v. New Hampshire, 315 U.S.. at 571 -572. The Minnesota
Supreme Court erred in its application of the Chaplinsky fighting words
test, and consequently interpreted the St. Paul ordinance in a fashion that
rendered the ordinance facially overbroad.

In construing the St. Paul ordinance, the Minnesota Supreme Court drew
upon the definition of fighting words that appears in Chaplinsky - words
"which, by their very utterance, inflict injury or tend to incite an
immediate breach of the peace.” Id., at 572. However, the Minnesota
court was far from clear in identifying the "injur[ies]" inflicted by the
expression that St. Paul sought to regulate. Indeed, the Minnesota court
emphasized (tracking the language of the ordinance) that "the ordinance
censors only those displays that one knows or should know will create
anger, alarm or resentment based on racial, ethnic, gender or religious
bias." In re Welfare of R.A.V_, 464 N. W. 2d 507, 510 (1991). 1 [505
U.S.377,414] therefore understand the court to have ruled that St. Paul
may constitutionally prohibit expression that, "by its very utterance,"”
causes "anger, alarm or resentment."

Our fighting words cases have made clear, however, that such
generalized reactions are not sufficient to strip expression of its
constitutional protection. The mere fact that expressive activity causes
hurt feelings, offense, or resentment does not render the expression
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unprotected. See United States v. Eichman, 496 U.S. 310, 319(1990);

Texas v. Johnson, 491 U.S. 397, 409 , 414 (1989); Hustler Magazine,

Inc. v. Falwell, 485 U.S. 46, 55 -56 (1988); FCC v. Pacifica

Foundation, 438 U.S. 726, 745 (1978); Hess v. Indiana, 414 U.S. 105,

107 -108 (1973); Cohen v. California, 403 U.S. 15, 20 (1971); Street v.

New York, 394 U.S. 576, 592 (1969); Terminiello v. Chicago, 337 U.S.
(1949).

In the First Amendment context, [¢]riminal statutes must be scrutinized
with particular care; those that make unlawful a substantial amount of
constitutionally protected conduct may be held facially invalid even if
they also have legitimate application. Houston v. Hill, 482 U.S. 451,
459 (1987) (citation omitted). The St. Paul antibias ordinance is such a
law. Although the ordinance reaches conduct that is unprotected, it also
makes criminal expressive conduct that causes only hurt feelings,
offense, or resentment, and is protected by the First Amendment. Cf.
Lewis, supra, at 132. 13 The ordinance is therefore fatally overbroad and
invalid on its face.[505 U.S. 377, 415]

I

Today, the Court has disregarded two established principles of First
Amendment law without providing a coherent replacement theory. Its
decision is an arid, doctrinaire interpretation, driven by the frequently
irresistible impulse of judges to tinker with the First Amendment. The
decision is mischievous at best, and will surely confuse the lower courts.
I join the judgment, but not the folly of the opinion.

[ Footnote 1 | The Court granted certiorari to review the following
questions:

"1. May a local government enact a content-based, “hate-crime’'
ordinance prohibiting the display of symbols, including a Nazi swastika
or a burning cross, on public or private property, which one knows or
has reason to know arouses anger, alarm, or resentment in others on the
basis of race, color, creed, religion, or gender without violating
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overbreadth and vagueness principles of the First Amendment to the
United States Constitution?

"2. Can the constitutionality of such a vague and substantially overbroad
content-based restraint of expression be saved by a limiting construction,
like that used to save the vague and overbroad content-neutral laws,
restricting its application to "fighting words" or "imminent lawless
action?" Pet. for Cert. i.

It has long been the rule of this Court that "[o]nly the questions set forth
in the petition, or fairly included therein, will be considered by the
Court." This Court's Rule 14.1(a). This Rule has served to focus the
issues presented for review. But the majority reads the Rule so
expansively that any First Amendment theory would appear to be "fairly
included" within the questions quoted above.

Contrary to the impression the majority attempts to create through its
selective quotation of petitioner's briefs, see ante, at 381-382, n. 3,
petitioner did not present to this Court or the Minnesota Supreme Court
anything approximating the novel theory the majority adopts today.
Most certainly petitioner did not "reiterat[e]" such a claim at argument;
he responded to a question from the bench, Tr. of Oral Arg. 8.
Previously, this Court has shown the restraint to refrain from deciding
cases on the basis [505 U.S. 377, 398] of its own theories when they
have not been pressed or passed upon by a state court of last resort. See,
e.g., Illinois v. Gates, 462 U.S. 213, 217 -224 (1983).

Given this threshold issue, it is my view that the Court lacks jurisdiction
to decide the case on the majority rationale. Cf. Arkansas Electric
Cooperative Corp. v. Arkansas Pub. Serv. Comm'n, 461 U.S. 375, 382,
n. 6 (1983). Certainly the preliminary jurisdictional and prudential
concerns are sufficiently weighty that we would never have granted
certiorari had petitioner sought review of a question based on the
majority's decisional theory.

[ Footnote 2 ] In each of these areas, the limits of the unprotected
category, as well as the unprotected character of particular
communications, have been determined by the judicial evaluation of
special facts that have been deemed to have constitutional significance.
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Bose Corp. v. Consumers Union of United States, Inc.,466 U.S. 485,
504 -505 (1984).

[ Footnote 3 ] The assortment of exceptions the Court attaches to its rule
belies the majority's claim, see ante, at 387, that its new theory is truly
concerned with content discrimination. See Part I-C, infra (discussing
the exceptions).

[ Footnote 4 ] This does not suggest, of course, that cross-burning is
always unprotected. Burning a cross at a political rally would almost
certainly be protected expression. Cf. Brandenburg v. Ohio, 395 U.S.
444, 445(1969). But in such a context, the cross-burning could not be
characterized as a "direct personal insult or an invitation to exchange
fisticuffs," Texas v. Johnson, 491 U.S. 397, 409 (1989), to which the
fighting words doctrine, see Part I, infra, applies.

[ Footnote 5 ] The majority relies on Boos v. Barry, 485 U.S.

(1988), in arguing that the availability of content-neutral alternatives
"undercut[s] significantly" a claim that content-based legislation is
"*necessary to serve the asserted [compelling] interest." Ante, at 395
(quoting Boos, supra, at 3329, and Burson v. Freeman, 504 U.S. 191,
199 (1992) (plurality opinion)). Boos does not support the majority's
analysis. In Boos, Congress already had decided that the challenged
legislation was not necessary, and the Court pointedly deferred to this
choice. 485 U.S., at 329 . St. Paul lawmakers have made no such
legislative choice.

Moreover, in Boos, the Court held that the challenged statute was not
narrowly tailored, because a less restrictive alternative was available.
Ibid. But the Court's analysis today turns Boos inside-out by substituting
the majority's policy judgment that a more restrictive alternative could
adequately serve the compelling need identified by St. Paul lawmakers.
The result would be: (a) a statute that was not tailored to fit the need
identified by the government; and (b) a greater restriction on fighting
words, even though the Court clearly believes that fighting words have
protected expressive content. Ante, at 384-385.
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[ ] Earlier this Term, seven of the eight participating
members of the Court agreed that strict scrutiny analysis applied in
Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims

Bd., (1991), in which we struck down New York's "Son of
Sam" law, which required "that an accused or convicted criminal's
income from works describing his crime be deposited in an escrow
account.” Id., at 108.

[ Footnote 7 ] The Burson dissenters did not complain that the plurality
erred in applying strict scrutiny; they objected that the plurality was not
sufficiently rigorous in its review. 504 U.S., at 225 -226 (STEVENS, J.,
dissenting).

[ ] JUSTICE SCALIA concurred in the judgment in Burson,
reasoning that the statute, "though content based, is constitutional [as] a
reasonable, viewpoint-neutral regulation of a nonpublic forum." Id., at
214. However, nothing in his reasoning in the present case suggests that
a content-based ban on fighting words would be constitutional were that
ban limited to nonpublic fora. Taken together, the two opinions suggest
that, in some settings, political speech, to which "the First Amendment
“has its fullest and most urgent application,” is entitled to less
constitutional protection than fighting words. Eu v. San Francisco Cty.
Democratic Central Comm., (1989) (quoting Monitor
Patriot Co. v. Roy, 401 U.S. 265, 272(1971)).

[ Footnote 9 ] The majority is mistaken in stating that a ban on obscene
works critical of government would fail equal protection review only
because the ban would violate the First Amendment. Ante, at 384-385,
n. 4. While decisions such as Police Dept. of Chicago v. Mosley, 408
(1972), recognize that First Amendment principles may be
relevant to an equal protection claim challenging distinctions that impact
on protected expression, id., at 95-99, there is no basis for linking First
and Fourteenth Amendment analysis in a case involving unprotected
expression. Certainly, one [505 U.S. 377. 407] need not resort to First
Amendment principles to conclude that the sort of improbable
legislation the majority hypothesizes is based on senseless distinctions.
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[ Footnote 10 ] Indeed, such a law is content-based in and of itself,
because it distinguishes between threatening and nonthreatening speech.

[ Footnote 11 ] The consequences of the majority's conflation of the
rarely used secondary effects standard and the O'Brien test for conduct
incorporating "speech” and "nonspeech” elements, see generally United
States v. O'Brien, 391 U.S. 367, 376 -377 (1968), present another
question that I fear will haunt us and the lower courts in the aftermath of
the majority's opinion.

[ Footnote 12 ] Petitioner can derive no support from our statement in
Virginia v. American Booksellers Assn., Inc., 484 U.S. 383, 397 (1988),
that "the statute must be "readily susceptible” to the limitation; we will
not rewrite a state law to conform it to constitutional requirements." In
American Booksellers, no state court had construed the language in
dispute. In that instance, we certified a question to the state court so that
it would have an opportunity to provide a narrowing interpretation. Ibid.
In Erznoznik v. Jacksonville, 422 U.S. 205, 216 (1975), the other case
upon which petitioner principally relies, we observed not only that the
ordinance at issue was not "by its plain terms . . . easily susceptible of a
narrowing construction," but that the state courts had made no effort to
restrict the scope of the statute when it was challenged on overbreadth
grounds.

[ Footnote 13 ] Although the First Amendment protects offensive
speech, Johnson v. Texas, 491 U.S., at 414 , it does not require us to be
subjected to such expression at all times, in all settings. We have held
that such expression may be proscribed when it intrudes upon a "captive
audience." Frisby v. Schultz, 487 U.S. 474, 484-485 (1988); FCC v.
Pacifica Foundation, 438 U.S. 726, 748 -749 (1978). And expression
may be limited when it merges into conduct. United States v.

O'Brien, 391 U.S. 367 (1968); cf. Meritor Savings Bank, F.S.B. v.
Vinson, 477 U.S. 57. 65 (1986). However, because of the manner in
which the Minnesota Supreme Court construed the St. Paul ordinance,
those issues are not before us in this case.

JUSTICE BLACKMUN, concurring in the judgment.
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I regret what the Court has done in this case. The majority opinion
signals one of two possibilities: It will serve as precedent for future
cases, or it will not. Either result is disheartening.

In the first instance, by deciding that a State cannot regulate speech that
causes great harm unless it also regulates speech that does not (setting
law and logic on their heads), the Court seems to abandon the
categorical approach, and inevitably to relax the level of scrutiny
applicable to content-based laws. As JUSTICE WHITE points out, this
weakens the traditional protections of speech. If all expressive activity
must be accorded the same protection, that protection will be scant. The
simple reality is that the Court will never provide child pornography or
cigarette advertising the level of protection customarily granted political
speech. If we are forbidden from categorizing, as the Court has done
here, we shall reduce protection across the board. It is sad that, in its
effort to reach a satisfying result in this case, the Court is willing to
weaken First Amendment protections.

In the second instance is the possibility that this case will not
significantly alter First Amendment jurisprudence but, instead, will be
regarded as an aberration - a case where the Court manipulated doctrine
to strike down an ordinance whose premise it opposed, namely, that
racial threats and verbal assaults are of greater harm than other fighting
words. I fear that the Court has been distracted from its [505 U.S. 377.
416] proper mission by the temptation to decide the issue over
"politically correct speech”" and "cultural diversity," neither of which is
presented here. If this is the meaning of today's opinion, it is perhaps
even more regrettable.

I see no First Amendment values that are compromised by a law that
prohibits hoodlums from driving minorities out of their homes by
burning crosses on their lawns, but I see great harm in preventing the
people of Saint Paul from specifically punishing the race-based fighting
words that so prejudice their community.
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I concur in the judgment, however, because I agree with JUSTICE
WHITE that this particular ordinance reaches beyond fighting words to
speech protected by the First Amendment.

JUSTICE STEVENS, with whom JUSTICE WHITE and JUSTICE
BLACKMUN join as to Part I, concurring in the judgment.

Conduct that creates special risks or causes special harms may be
prohibited by special rules. Lighting a fire near an ammunition dump or
a gasoline storage tank is especially dangerous; such behavior may be
punished more severely than burning trash in a vacant lot. Threatening
someone because of her race or religious beliefs may cause particularly
severe trauma or touch off a riot, and threatening a high public official
may cause substantial social disruption; such threats may be punished
more severely than threats against someone based on, say, his support of
a particular athletic team. There are legitimate, reasonable, and neutral
justifications for such special rules.

This case involves the constitutionality of one such ordinance. Because
the regulated conduct has some communicative content - a message of
racial, religious, or gender hostility - the ordinance raises two quite
different First Amendment questions. Is the ordinance "overbroad”
because it prohibits too much speech? If not, is it "underbroad"” [505
U.S. 377,417] because it does not prohibit enough speech?

In answering these questions, my colleagues today wrestle with two
broad principles: first, that certain "categories of expression [including
“fighting words'] are "not within the area of constitutionally protected
speech, ante, at 400 (WHITE, J., concurring in judgment); and second,
that "[c]ontent-based regulations [of expression] are presumptively
invalid," ante, at 382 (majority opinion). Although, in past opinions, the
Court has repeated both of these maxims, it has - quite rightly - adhered
to neither with the absolutism suggested by my colleagues. Thus, while 1
agree that the St. Paul ordinance is unconstitutionally overbroad for the
reasons stated in Part I of JUSTICE WHITE's opinion, I write
separately to suggest how the allure of absolute principles has skewed
the analysis of both the majority and JUSTICE WHITE's opinions.
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I

Fifty years ago, the Court articulated a categorical approach to First
Amendment jurisprudence.

"There are certain well-defined and narrowly limited classes of speech,
the prevention and punishment of which have never been thought to
raise any Constitutional problem. . . . It has been well observed that such
utterances are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit that may be
derived from them is clearly outweighed by the social interest in order
and morality." Chaplinsky v. New Hampshire, 315 U.S. 568, 571 -572
(1942).

We have, as JUSTICE WHITE observes, often described such categories
of expression as "not within the area of constitutionally protected
speech.”" Roth v. United States, 354 U.S. 476, 483 (1957). [505 U.S. 377,
418]

The Court today revises this categorical approach. It is not, the Court
rules, that certain "categories" of expression are "unprotected," but
rather that certain "elements" of expression are wholly "proscribable."
To the Court, an expressive act, like a chemical compound, consists of
more than one element. Although the act may be regulated because it
contains a proscribable element, it may not be regulated on the basis of
another (nonproscribable) element it also contains. Thus, obscene
antigovernment speech may be regulated because it is obscene, but not
because it is antigovernment. Ante, at 384. It is this revision of the
categorical approach that allows the Court to assume that the St. Paul
ordinance proscribes only fighting words, while at the same time
concluding that the ordinance is invalid because it imposes a content-
based regulation on expressive activity.

As an initial matter, the Court's revision of the categorical approach
seems to me something of an adventure in a doctrinal wonderland, for
the concept of "obscene antigovernment" speech is fantastical. The
category of the obscene is very narrow; to be obscene, expression must
be found by the trier of fact to "appea[l] to the prurient interest, . . .
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depic[t] or describ[e], in a patently offensive way, sexual conduct, [and],
taken as a whole, lac[k] serious literary, artistic, political, or scientific
value." Miller v. California, 413 U.S. 15, 24 (1973) (emphasis added).
"Obscene antigovernment” speech, then, is a contradiction in terms: if
expression is antigovernment, it does not "lac[k] serious . . . political . . .
value," and cannot be obscene.

The Court attempts to bolster its argument by likening its novel analysis
to that applied to restrictions on the time, place, or manner of expression
or on expressive conduct. It is true that loud speech in favor of the
Republican Party can be regulated because it is loud, but not because it
is pro-Republican; and it is true that the public burning of the American
flag can be regulated because it involves public burning, and not because
it involves the flag. But these analogies [505 U.S. 377, 419] are
inapposite. In each of these examples, the two elements (e.g., loudness
and pro-Republican orientation) can coexist; in the case of "obscene
antigovernment” speech, however, the presence of one element
("obscenity™), by definition, means the absence of the other. To my
mind, it is unwise and unsound to craft a new doctrine based on such
highly speculative hypotheticals.

I am, however, even more troubled by the second step of the Court's
analysis - namely, its conclusion that the St. Paul ordinance is an
unconstitutional content-based regulation of speech. Drawing on broadly
worded dicta, the Court establishes a near-absolute ban on content-based
regulations of expression, and holds that the First Amendment prohibits
the regulation of fighting words by subject matter. Thus, while the Court
rejects the "all-or-nothing-at-all" nature of the categorical approach,
ante, at 384, it promptly embraces an absolutism of its own: Within a
particular "proscribable"” category of expression, the Court holds, a
government must either proscribe all speech or no speech at all. 1 This
aspect of the Court's ruling fundamentally misunderstands the role and
constitutional status of content-based regulations on speech, conflicts
with the very nature of First Amendment jurisprudence, and disrupts
well-settled principles of First Amendment law. [505 U.S. 377, 420]
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Although the Court has, on occasion, declared that content-based
regulations of speech are "never permitted," Police Dept. of Chicago v.
Mosley, 408 U.S. 92, 99 (1972), such claims are overstated. Indeed, in
Mosley itself, the Court indicated that Chicago's selective proscription of
nonlabor picketing was not per se unconstitutional, but rather could be
upheld if the city demonstrated that nonlabor picketing was "clearly
more disruptive than [labor] picketing.” Id., at 100. Contrary to the
broad dicta in Mosley and elsewhere, our decisions demonstrate that
content-based distinctions, far from being presumptively invalid, are an
inevitable and indispensable aspect of a coherent understanding of the
First Amendment.

This is true at every level of First Amendment law. In broadest terms,
our entire First Amendment jurisprudence creates a regime based on the
content of speech. The scope of the First Amendment is determined by
the content of expressive activity: although the First Amendment
broadly protects "speech,” it does not protect the right to "fix prices,
breach contracts, make false warranties, place bets with bookies,
threaten, [or] extort." Schauer, Categories and the First Amendment: A
Play in Three Acts, 34 Vand.L.Rev. 265, 270 (1981). Whether an
agreement among competitors is a violation of the Sherman Act or
protected activity under the Noerr-Pennington doctrine 2 hinges upon
the content of the agreement. Similarly, the line between permissible
advocacy and impermissible incitation to crime or violence depends, not
merely on the setting in which the speech occurs, but also on exactly
what the speaker had to say. Young v. American Mini Theatres,

Inc., 427 U.S. 50, 66 (1976) (plurality opinion); see also Musser v.
Utah, 333 U.S. 95, 100 -103 (1948) (Rutledge, J., dissenting). [505 U.S.
377, 421]

Likewise, whether speech falls within one of the categories of
"unprotected" or "proscribable” expression is determined, in part, by its
content. Whether a magazine is obscene, a gesture a fighting word, or a
photograph child pornography, is determined, in part, by its content.
Even within categories of protected expression, the First Amendment
status of speech is fixed by its content. New York Times Co. v.
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Sullivan, 376 U.S. 254 (1964), and Dun & Bradstreet, Inc. v. Greenmoss
Builders, Inc., 472 U.S. 749 (1985), establish that the level of protection
given to speech depends upon its subject matter: Speech about public
officials or matters of public concern receives greater protection than
speech about other topics. It can, therefore, scarcely be said that the
regulation of expressive activity cannot be predicated on its content:
Much of our First Amendment jurisprudence is premised on the
assumption that content makes a difference.

Consistent with this general premise, we have frequently upheld content-
based regulations of speech. For example, in Young v. American Mini
Theatres, the Court upheld zoning ordinances that regulated movie
theaters based on the content of the films shown. In FCC v. Pacifica
Foundation, 438 U.S. 726 (1978) (plurality opinion), we upheld a
restriction on the broadcast of specific indecent words. In Lehman v.
Shaker Heights,418 U.S. 298 (1974) (plurality opinion), we upheld a
city law that permitted commercial advertising, but prohibited political
advertising, on city buses. In Broadrick v. Oklahoma, 413 U.S.

601 (1973), we upheld a state law that restricted the speech of state
employees, but only as concerned partisan political matters. We have
long recognized the power of the Federal Trade Commission to regulate
misleading advertising and labeling, see, e.g., Jacob Siegel Co. v.

FTC, 327 U.S. 608 (1946), and the National Labor Relations Board's
power to regulate an employer's election-related speech on the basis of
its content, see, e.g., NLRB v. Gissel Packing Co.,395 U.S. 575, 616 -
618 (1969). [505 U.S. 377,422] Tt is also beyond question that the
Government may choose to limit advertisements for cigarettes, see 15
U.S.C. 1331-1340, 2 but not for cigars; choose to regulate airline
advertising, see Morales v. Trans World Airlines, Inc.,

374 (1992), but not bus advertising; or choose to monitor solicitation by
lawyers, see Ohralik v. Ohio State Bar Assn., 436 U.S. 447 (1978), but
not by doctors.

All of these cases involved the selective regulation of speech based on
content - precisely the sort of regulation the Court invalidates today.
Such selective regulations are unavoidably content-based, but they are
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not, in my opinion, "presumptively invalid." As these many decisions
and examples demonstrate, the prohibition on content-based regulations
is not nearly as total as the Mosley dictum suggests.

Disregarding this vast body of case law, the Court today goes beyond
even the overstatement in Mosley, and applies the prohibition on
content-based regulation to speech that the Court had until today
considered wholly "unprotected" by the First Amendment - namely,
fighting words. This new absolutism in the prohibition of content-based
regulations severely contorts the fabric of settled First Amendment law.

Our First Amendment decisions have created a rough hierarchy in the
constitutional protection of speech. Core political speech occupies the
highest, most protected position; commercial speech and nonobscene,
sexually explicit speech are regarded as a sort of second-class
expression; obscenity and fighting words receive the least protection of
all. Assuming that the Court is correct that this last class of speech is not
wholly "unprotected," it certainly does not follow that fighting words
and obscenity receive the same sort of protection afforded core political
speech. Yet, in ruling that proscribable speech cannot be regulated based
on subject [505 U.S. 377. 423] matter, the Court does just

that. 4 Perversely, this gives fighting words greater protection than is
afforded commercial speech. If Congress can prohibit false advertising
directed at airline passengers without also prohibiting false advertising
directed at bus passengers, and if a city can prohibit political
advertisements in its buses, while allowing other advertisements, it is
ironic to hold that a city cannot regulate fighting words based on "race,
color, creed, religion or gender," while leaving unregulated fighting
words based on "union membership . . . or homosexuality." Ante, at 391.
The Court today turns First Amendment law on its head:
Communication that was once entirely unprotected (and that still can be
wholly proscribed) is now entitled to greater protection than commercial
speech - and possibly greater protection than core political speech. See
Burson v. Freeman, 504 U.S. 191, 195, 196 (1992).
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Perhaps because the Court recognizes these perversities, it quickly offers
some ad hoc limitations on its newly extended prohibition on content-
based regulations. First, the Court states that a content-based regulation
is valid "[w]hen the content discrimination is based upon the very reason
the entire class of speech . . . is proscribable.” In a pivotal passage, the
Court writes

"the Federal Government can criminalize only those threats of violence
that are directed against the President, see 18 U.S.C. 871 - since the
reasons why [505 U.S. 377, 424] threats of violence are outside the
First Amendment (protecting individuals from the fear of violence, from
the disruption that fear engenders, and from the possibility that the
threatened violence will occur) have special force when applied to the . .
. President." Ante, at 388.

‘As I understand this opaque passage, Congress may choose from the set
of unprotected speech (all threats) to proscribe only a subset (threats
against the President), because those threats are particularly likely to
cause "fear of violence,” "disruption," and actual "violence."

Precisely this same reasoning, however, compels the conclusion that St.
Paul's ordinance is constitutional. Just as Congress may determine that
threats against the President entail more severe consequences than other
threats, so St. Paul's City Council may determine that threats based on
the target's race, religion, or gender cause more severe harm to both the
target and to society than other threats. This latter judgment - that harms
caused by racial, religious, and gender-based invective are qualitatively
different from that caused by other fighting words - seems to me
eminently reasonable and realistic.

Next, the Court recognizes that a State may regulate advertising in one
industry, but not another, because "the risk of fraud (one of the
characteristics . . . that justifies depriving [commercial speech] of full
First Amendment protection . . .)" in the regulated industry is "greater”
than in other industries. Ibid.. Again, the same reasoning demonstrates
the constitutionality of St. Paul's ordinance. "[O]ne of the characteristics
that justifies" the constitutional status of fighting words is that such
words, "by their very utterance, inflict injury or tend to incite an

54



immediate breach of the peace." Chaplinsky, 315 U.S,. at 572. Certainly
a legislature that may determine that the risk of fraud is greater in the
legal [505 U.S. 377, 425] trade than in the medical trade may determine
that the risk of injury or breach of peace created by race-based threats is
greater than that created by other threats.

Similarly, it is impossible to reconcile the Court's analysis of the St. Paul
ordinance with its recognition that "a prohibition of fighting words that
are directed at certain persons or groups . . . would be facially valid."
Ante, at 392 (emphasis deleted). A selective proscription of unprotected
expression designed to protect "certain persons or groups" (for example,
a law proscribing threats directed at the elderly) would be constitutional
if it were based on a legitimate determination that the harm created by
the regulated expression differs from that created by the unregulated
expression (that is, if the elderly are more severely injured by threats
than are the nonelderly). Such selective protection is no different from a
law prohibiting minors (and only minors) from obtaining obscene
publications. See Ginsberg v. New York, 390 U.S. 629 (1968). St. Paul
has determined - reasonably in my judgment - that fighting-word injuries
"based on race, color, creed, religion or gender” are qualitatively
different and more severe than fighting-word injuries based on other
characteristics. Whether the selective proscription of proscribable speech
is defined by the protected target ("certain persons or groups") or the
basis of the harm (injuries "based on race, color, creed, religion or
gender") makes no constitutional difference: What matters is whether
the legislature's selection is based on a legitimate, neutral, and
reasonable distinction.

In sum, the central premise of the Court's ruling - that "[c]ontent-based
regulations are presumptively invalid" - has simplistic appeal, but lacks
support in our First Amendment jurisprudence. To make matters worse,
the Court today extends this overstated claim to reach categories of
hitherto unprotected speech and, in doing so, wreaks havoc in an area of
settled law. Finally, although the Court recognizes [505 U.S. 377,

426] exceptions to its new principle, those exceptions undermine its
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very conclusion that the St. Paul ordinance is unconstitutional. Stated
directly, the majority's position cannot withstand scrutiny.

II

Although I agree with much of JUSTICE WHITE's analysis, I do not
join Part I-A of his opinion because I have reservations about the
"categorical approach” to the First Amendment. These concerns, which I
have noted on other occasions, see, e.g., New York v. Ferber,

(1982) (opinion concurring in judgment), lead me to find
JUSTICE WHITE's response to the Court's analysis unsatisfying.

Admittedly, the categorical approach to the First Amendment has some
appeal: Either expression is protected or it is not - the categories create
safe harbors for governments and speakers alike. But this approach
sacrifices subtlety for clarity, and is, I am convinced, ultimately
unsound. As an initial matter, the concept of "categories” fits poorly
with the complex reality of expression. Few dividing lines in First
Amendment law are straight and unwavering, and efforts at
categorization inevitably give rise only to fuzzy boundaries. Our
definitions of "obscenity," see, €.g., Marks v. United States,

(1977) (STEVENS, J., concurring in part and dissenting in
part), and "public forum," see, e.g., United States Postal Service v.
Council of Greenburgh Civic Assns., -131 (1981); 1d.,
at 136-140 (Brennan, J., concurring in judgment); id., at 147-151
(Marshall, J., dissenting); id., at 152-154 (STEVENS, J., dissenting) (all
debating the definition of "public forum"), illustrate this all too well. The
quest for doctrinal certainty through the definition of categories and
subcategories is, in my opinion, destined to fail.

Moreover, the categorical approach does not take seriously the
importance of context. The meaning of any expression and the
legitimacy of its regulation can only be determined [505 U.S. 377,
427] 1in context. 5Whether, for example, a picture or a sentence is
obscene cannot be judged in the abstract, but rather only in the context
of its setting, its use, and its audience. Similarly, although legislatures
may freely regulate most nonobscene child pornography, such
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pornography that is part of "a serious work of art, a documentary on
behavioral problems, or a medical or psychiatric teaching device" may
be entitled to constitutional protection; the "question whether a specific
act of communication is protected by the First Amendment always
requires some consideration of both its content and its context."

Ferber, 458 U.S., at 778 (STEVENS, J., concurring in judgment); see
also Smith v. United States, -321 (1977) (STEVENS,
J., dissenting). The categorical approach sweeps too broadly when it
declares that all such expression is beyond the protection of the First
Amendment.

Perhaps sensing the limits of such an all-or-nothing approach, the Court
has applied its analysis less categorically than its doctrinal statements
suggest. The Court has recognized intermediate categories of speech (for
example, for indecent nonobscene speech and commercial speech) and
geographic categories of speech (public fora, limited public fora,
nonpublic fora) entitled to varying levels of protection. The Court has
also stringently delimited the categories of unprotected speech. While
we once declared that "[1]ibelous utterances [are] not . . . within the area
of constitutionally protected speech," Beauhamais v. Illinois, 343 U.S.
250, 266(1952), our rulings in New York Times Co. v. Sullivan, 376
U.S. 254 (1964); Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), and
Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S.

749 (1985), have substantially qualified this [505 U.S. 377, 428] broad
claim. Similarly, we have consistently construed the "fighting words"
exception set forth in Chaplinsky narrowly. See, e.g., Houston v.

Hill, 482 1U.S. 451 (1987); Lewis v. New Orleans, 415 U.S. 130 (1974);
Cohen v. California, 403 U.S. 15 (1971). In the case of commercial
speech, our ruling that "the Constitution imposes no . . . restraint on
government [regulation] as respects purely commercial advertising,"
Valentine v. Chrestensen, 316 U.S. 52, 54 (1942), was expressly
repudiated in Virginia Bd. of Pharmacy v. Virginia Citizens Consumer
Council, Inc., 425 U.S. 748 (1976). In short, the history of the
categorical approach is largely the history of narrowing the categories of
unprotected speech.
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This evolution, I believe, indicates that the categorical approach is
unworkable, and the quest for absolute categories of "protected” and
"unprotected" speech ultimately futile. My analysis of the faults and
limits of this approach persuades me that the categorical approach
presented in Part I-A of JUSTICE WHITE's opinion is not an adequate
response to the novel "underbreadth” analysis the Court sets forth today.

I

As the foregoing suggests, I disagree with both the Court's and part of
JUSTICE WHITE's analysis of the constitutionality of the St. Paul
ordinance. Unlike the Court, I do not believe that all content-based
regulations are equally infirm and presumptively invalid; unlike
JUSTICE WHITE, I do not believe that fighting words are wholly
unprotected by the First Amendment. To the contrary, I believe our
decisions establish a more complex and subtle analysis, one that
considers the content and context of the regulated speech, and the nature
and scope of the restriction on speech. Applying this analysis and
assuming arguendo (as the Court does) that the St. Paul ordinance is not
overbroad, I conclude that such a selective, subject matter regulation on
proscribable speech is constitutional. [505 U.S. 377, 429]

Not all content-based regulations are alike; our decisions clearly
recognize that some content-based restrictions raise more constitutional
questions than others. Although the Court's analysis of content-based
regulations cannot be reduced to a simple formula, we have considered a
number of factors in determining the validity of such regulations.

First, as suggested above, the scope of protection provided expressive
activity depends in part upon its content and character. We have long
recognized that, when government regulates political speech or "the
expression of editorial opinion on matters of public importance,”" FCC v.
League of Women Voters of Cal., 468 U.S. 364, 375-376 (1984), "First
Amendment protectio[n] is “at its zenith," Meyer v. Grant, 486 U.S.

414, 425 (1988). In comparison, we have recognized that "commercial
speech receives a limited form of First Amendment protection," Posadas
de Puerto Rico Associates v. Tourism Co. of Puerto Rico, 478 U.S. 328,
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340 (1986), and that "society's interest in protecting [sexually explicit
films] is of a wholly different, and lesser, magnitude than [its] interest in
untrammeled political debate,"” Young v. American Mini Theatres, 427

; see also FCC v. Pacifica Foundation, (1978).
The character of expressive activity also weighs in our consideration of
its constitutional status. As we have frequently noted, "[t]he government
generally has a freer hand in restricting expressive conduct than it has in
restricting the written or spoken word." Texas v. Johnson,491 U.S. 397,
406 (1989); see also United States v. O'Brien, 391 U.S. 367 (1968).

The protection afforded expression turns as well on the context of the
regulated speech. We have noted, for example, that "[a]ny assessment of
the precise scope of employer expression, of course, must be made in the
context of its labor relations setting . . . [and] must take into account the
economic dependence of the employees on their employers.” NLRB v.
Gissel Packing Co., . Similarly, the distinctive character
of a university environment, see [505 U.S. 377, 430] Widmar v.
Vincent, 454 U.S. 263, 277 -280 (1981) (STEVENS, J., concurring in
judgment), or a secondary school environment, see Hazelwood School
Dist. v. Kuhlmeier, (1988), influences our First
Amendment analysis. The same is true of the presence of a "'captive
audience[, one] there as a matter of necessity, not of choice." Lehman v.
Shaker Heights, (citation omitted). 6 Perhaps the most
familiar embodiment of the relevance of context is our "fora"
jurisprudence, differentiating the levels of protection afforded speech in
different locations.

The nature of a contested restriction of speech also informs our
evaluation of its constitutionality. Thus, for example, "[a]ny system of
prior restraints of expression comes to this Court bearing a heavy
presumption against its constitutional validity." Bantam Books, Inc. v.
Sullivan, (1963). More particularly to the matter of
content-based regulations, we have implicitly distinguished between
restrictions on expression based on subject matter and restrictions based
on viewpoint, indicating that the latter are particularly pernicious. "If
there is a bedrock principle underlying the First Amendment, it is that
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the Government may not prohibit the expression of an idea simply
because society finds the idea itself offensive or disagreeable." Texas v.
Johnson, 491 U.S., at 414 . "Viewpoint discrimination is censorship in
its purest form," Perry Ed. Assn. v. Perry Local Educators' Assn., 460
U.S. 37. 62 (1983) (Brennan, J., dissenting), and requires particular
scrutiny, in part because such regulation often indicates a legislative
effort to skew public debate on an issue, see, e.g., Schacht v. United
States, 398 U.S. 58, 63 (1970). "Especially where . . . the legislature's
suppression of speech suggests an attempt [505 U.S. 377, 431] to give
one side of a debatable public question an advantage in expressing its
views to the people, the First Amendment is plainly offended." First Nat.
Bank of Boston v. Bellotti, 435 U.S. 765, 785 -786 (1978). Thus,
although a regulation that, on its face, regulates speech by subject matter
may, in some instances, effectively suppress particular viewpoints, see,
e.g., Consolidated Edison Co. of N.Y. v. Public Serv. Comm'n of N.

Y., 447 U.S. 530, 546 -547 (1980) (STEVENS, J., concurring in
judgment), in general, viewpoint-based restrictions on expression require
greater scrutiny than subject-matter-based restrictions. 7

Finally, in considering the validity of content-based regulations, we have
also looked more broadly at the scope of the restrictions. For example, in
Young v. American Mini Theatres, 427 U.S.. at 71 , we found
significant the fact that "what [was] ultimately at stake [was] nothing
more than a limitation on the place where adult films may be exhibited."
Similarly, in FCC v. Pacifica Foundation, the Court emphasized two
dimensions of the limited scope of the FCC ruling. First, the ruling
concerned only broadcast material which presents particular problems
because it "confronts the citizen . . . in the privacy of the home"; second,
the ruling was not a complete ban on the use of selected offensive
words, but rather merely a limitation on the times such speech could be
broadcast. 438 U.S.. at 749 -750.

All of these factors play some role in our evaluation of content-based
regulations on expression. Such a muiti-faceted analysis cannot be
conflated into two dimensions. Whatever the allure of absolute
doctrines, it is just too simple to declare expression "protected” or
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"unprotected"” or to proclaim a regulation "content based" or "content
neutral." [505 U.S. 377, 432]

In applying this analysis to the St. Paul ordinance, I assume, arguendo -
as the Court does - that the ordinance regulates only fighting words, and
therefore is not overbroad. Looking to the content and character of the
regulated activity, two things are clear. First, by hypothesis, the
ordinance bars only low-value speech, namely, fighting words. By
definition, such expression constitutes "no essential part of any
exposition of ideas, and [is] of such slight social value as a step to truth
that any benefit that may be derived from [it] is clearly outweighed by
the social interest in order and morality." Chaplinsky, 315 U.S., at 572 .
Second, the ordinance regulates "expressive conduct, [rather] than . . .
the written or spoken word." Texas v. Johnson, 491 U.S., at 406 .

Looking to the context of the regulated activity, it is again significant
that the statute (by hypothesis) regulates only fighting words. Whether
words are fighting words is determined in part by their context. Fighting
words are not words that merely cause offense; fighting words must be
directed at individuals so as to, "by their very utterance, inflict injury."
By hypothesis, then, the St. Paul ordinance restricts speech in
confrontational and potentially violent situations. The case at hand is
illustrative. The cross burning in this case - directed as it was to a single
African-American family trapped in their home - was nothing more than
a crude form of physical intimidation. That this cross burning sends a
message of racial hostility does not automatically endow it with
complete constitutional protection. 8 [505 U.S. 377, 433]

Significantly, the St. Paul ordinance regulates speech not on the basis of
its subject matter or the viewpoint expressed, but rather on the basis of
the harm the speech causes. In this regard, the Court fundamentally
misreads the St. Paul ordinance. The Court describes the St. Paul
ordinance as regulating expression "addressed to one of [several]
specified disfavored topics," ante, at 391 (emphasis supplied), as
policing "disfavored subjects," ibid. (emphasis supplied), and as
"prohibit[ing] . . . speech solely on the basis of the subjects the speech
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addresses," ante, at 381 (emphasis supplied). Contrary to the Court's
suggestion, the ordinance regulates only a subcategory of expression that
causes injuries based on "race, color, creed, religion or [505 U.S. 377,
434] gender," not a subcategory that involves discussions that concern
those characteristics.2 The ordinance, as construed by the Court,
criminalizes expression that "one knows . . . [, by its very utterance,
inflicts injury on] others on the basis of race, color, creed, religion or
gender." In this regard, the ordinance resembles the child pornography
law at issue in Ferber, which, in effect, singled out child pornography
because those publications caused far greater harms than pornography
involving adults.

Moreover, even if the St. Paul ordinance did regulate fighting words
based on its subject matter, such a regulation would, in my opinion, be
constitutional. As noted above, subject-matter-based regulations on
commercial speech are widespread, and largely unproblematic. As we
have long recognized, subject matter regulations generally do not raise
the same concerns of government censorship and the distortion of public
discourse presented by viewpoint regulations. Thus, in upholding subject
matter regulations, we have carefully noted that viewpoint-based
discrimination was not implicated. See Young v. American Mini
Theatres, 427 U.S., at 67 (emphasizing "the need for absolute neutrality
by the government," and observing that the contested statute was not
animated by "hostility for the point of view" of the theatres); FCC v.
Pacifica Foundation, 438 U.S., at 745 -746 (stressing that "government
must remain neutral in the marketplace of ideas"); see also FCC v.
League of Women's Voters of Cal. -417 (STEVENS, J.,
dissenting); Metromedia, Inc. v. San Diego, 453 U.S. 490, 554 -555
(1981) (STEVENS, J., dissenting in part). Indeed, some subject matter
restrictions are a functional necessity in contemporary governance: "The
First Amendment does not require States to regulate for problems that do
not exist." Burson v. Freeman, 504 U.S., at 207 .

Contrary to the suggestion of the majority, the St. Paul ordinance does
not regulate expression based on viewpoint. The Court contends that the
ordinance requires proponents of racial intolerance to "follow the
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Marquis of Queensberry rules" while allowing advocates of racial
tolerance to "fight freestyle." The law does no such thing. [505 U.S. 377.
435]

The Court writes:

"One could hold up a sign saying, for example, that all "anti-Catholic
bigots" are misbegotten; but not that all "papists" are, for that would
msult and provoke violence "on the basis of religion." Ante, at 391-392.
This may be true, but it hardly proves the Court's point. The Court's
reasoning is asymmetrical. The response to a sign saying that "all
[religious] bigots are misbegotten” is a sign saying that "all advocates of
religious tolerance are misbegotten." Assuming such signs could be
fighting words (which seems to me extremely unlikely), neither sign
would be banned by the ordinance, for the attacks were not "based on . .
. religion," but rather on one's beliefs about tolerance. Conversely (and
again assuming such signs are fighting words), just as the ordinance
would prohibit a Muslim from hoisting a sign claiming that all Catholics
were misbegotten, so the ordinance would bar a Catholic from hoisting a
similar sign attacking Muslims.

The St. Paul ordinance is evenhanded. In a battle between advocates of
tolerance and advocates of intolerance, the ordinance does not prevent
either side from hurling fighting words at the other on the basis of their
conflicting ideas, but it does bar both sides from hurling such words on
the basis of the target's "race, color, creed, religion or gender." To
extend the Court's pugilistic metaphor, the St. Paul ordinance simply
bans punches "below the belt" - by either party. It does not, therefore,
favor one side of any debate. 10 [505 U.S. 377. 436]

Finally, it is noteworthy that the St. Paul ordinance is, as construed by
the Court today, quite narrow. The St. Paul ordinance does not ban all
"hate speech,” nor does it ban, say, all cross burnings or all swastika
displays. Rather, it only bans a subcategory of the already narrow
category of fighting words. Such a limited ordinance leaves open and
protected a vast range of expression on the subjects of racial, religious,
and gender equality. As construed by the Court today, the ordinance
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certainly does not "'rais[e] the specter that the Government may
effectively drive certain ideas or viewpoints from the marketplace.™
Ante, at 387. Petitioner is free to burn a cross to announce a rally or to
express his views about racial supremacy, he may do so on private
property or public land, at day or at night, so long as the burning is not
so threatening and so directed at an individual as to, "by its very
[execution,] inflict injury.” Such a limited proscription scarcely offends
the First Amendment.

In sum, the St. Paul ordinance (as construed by the Court) regulates
expressive activity that is wholly proscribable, and does so not on the
basis of viewpoint, but rather in recognition of the different harms
caused by such activity. Taken together, these several considerations
persuade me that the St. Paul ordinance is not an unconstitutional
content-based regulation of speech. Thus, were the ordinance not
overbroad, I would vote to uphold it.

[ Footnote 1 ] The Court disputes this characterization because it has
crafted two exceptions, one for "certain media or markets" and the other
for content discrimination based upon "the very reason that the entire
class of speech at issue is proscribable.” Ante, at 388. These exceptions
are, at best ill defined. The Court does not tell us whether, with respect
to the former, fighting words such as cross burning could be proscribed
only in certain neighborhoods where the threat of violence is particularly
severe, or whether, with respect to the second category, fighting words
that create a particular risk of harm (such as a race riot) would be
proscribable. The hypothetical and illusory category of these two
exceptions persuades me that either my description of the Court's
analysis is accurate, or that the Court does not, in fact mean, much of
what it says in its opinion.

[ ] See Mine Workers v. Pennington, 381 U.S. 657 (1965);
Eastern Railroad Presidents Conference v. Noerr Motor Freight,
Inc., 365 U.S. 127 (1961).
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[ ] See also Packer Corp. v. Utah, (1932)
(Brandeis, J.) (upholding a statute that prohibited the advertisement of
cigarettes on billboards and streetcar placards).

[ Footnote 4 ] The Court states that the prohibition on content-based
regulations "applies differently in the context of proscribable speech”
than in the context of other speech, ante, at 387, but its analysis belies
that claim. The Court strikes down the St. Paul ordinance because it
regulates fighting words based on subject matter, despite the fact that, as
demonstrated above, we have long upheld regulations of commercial
speech based on subject matter. The Court's self-description is inapt: by
prohibiting the regulation of fighting words based on its subject matter,
the Court provides the same protection to fighting words as is currently
provided to core political speech.

[ Footnote 5 ] "A word," as Justice Holmes has noted, is not a crystal,
transparent and unchanged, it is the skin of a living thought, and may
vary greatly in color and content according to the circumstances and the
time in which it is used. Towne v. Eisner, 245 U.S. 418, 425 (1918); see
also Jacobellis v. Ohio, 378 U.S. 184, 201 (1964) (Warren, C.J.,
dissenting).

[ Footnote 6 | Cf. In re Chase, 468 F.2d 128, 139-140 (CA7 1972)
(Stevens, J., dissenting) (arguing that defendant who, for reasons of
religious belief, refused to rise and stand as the trial judge entered the
courtroom was not subject to contempt proceedings, because he was not
present in the courtroom "as a matter of choice").

[ Footnote 7 ] Although the Court has sometimes suggested that subject-
matter-based and viewpoint-based regulations are equally problematic,
see, €.2., Consolidated Edison Co. of N. Y. v. Public Serv. Comm'n of
N.Y.447 U.S.. at 537, our decisions belie such claims.

[ | The Court makes much of St. Paul's description of the
ordinance as regulating "a message." Ante, at 393. As always, however,
St. Paul's argument must be read in context:
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"Finally, we ask the Court to reflect on the "content" of the "expressive
conduct" represented by a "burning cross." It is no less than the first step
in an act of racial violence. It was, and unfortunately still is, the
equivalent of [the] waving of a knife before the thrust, the pointing of a
gun before it is fired, the lighting of the match before the arson, the
hanging of the noose before the lynching. It is not a political statement,
or even[505 U.S. 377,433] a cowardly statement of hatred. It is the
first step in an act of assault. It can be no more protected than holding a
gun to a victim['s] head. It is perhaps the ultimate expression of "fighting
words." App. to Brief for Petitioner C-6.

[ ] The Court contends that this distinction is "wordplay,"
reasoning that "[w]hat makes [the harms caused by race-based threats]
distinct from [the harms] produced by other fighting words is . . . the fact
that [the former are] caused by a distinctive idea. Ante, at 392-393
(emphasis added). In this way, the Court concludes that regulating
speech based on the injury it causes is no different from regulating
speech based on its subject matter. This analysis fundamentally
miscomprehends the role of "race, color, creed, religion [and] gender" in
contemporary American society. One need look no further than the
recent social unrest in the Nation's cities to see that race-based threats
may cause more harm to society and to individuals than other threats.
Just as the statute prohibiting threats against the President is justifiable
because of the place of the President in our social and political order, so
a statute prohibiting race-based threats is justifiable because of the place
of race in our social and political order. Although it is regrettable that
race occupies such a place and is so incendiary an issue, until the Nation
matures beyond that condition, laws such as St. Paul's ordinance will
remain reasonable and justifiable.

[ Footnote 10 ] Cf. FCC v. League of Women Voters of Cal., 468 U.S.
364. 418 (1984) (STEVENS, J., dissenting) ("In this case . . . the
regulation applies . . . to a defined class of . . . licensees [who] represent
heterogeneous points of view. There is simply no sensible basis for
considering this regulation a viewpoint restriction - or . . . to condemn it
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as ‘content-based' - because it applies equally to station owners of all
shades of opinion"). [505 U.S. 377, 437]
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D0 Nl]T ﬂllUW THIS AT

On May 13th, 2017—THREE MONTHS AGO—Richard Spencer led a
torch-lit protest in Charlottesville, Virginia against the vote of the city
council to remove a statue of Robert E. Lee, the commander of

the Confederate Army of Northern Virginia during the American Civil
War.”” The crowd was chanting "You will not replace us."*>! Michael
Signer, the mayor of Charlottesville, called the protest "horrific"
and stated that it was either "profoundly ignorant” or intended to

instill fear among minorities "in a way that hearkens back to the
days of the KK, " B4BsIBe]

http://www.dailymail.co.uk/news/article-4785976/Richard-Spencer-
vows-Charlottesville-demonstrations.html

And now this weekend



White nationalist leader Richard Spencer (center] ominoushy vowed to refurn to Charlottesyille. Va desnife the day viole

NEWS

During a speech Spencer gave in mid-November 2016 at an alt-right
conference attended by approximately 200 people in Washington, D.C.,
Spencer quoted Nazi propaganda in the original German and
denounced Jews.”. Audience members cheered and made the Nazi
salutewhen he said, "Hail Trump, hail our people, hail

victory!"=] Spencer later defended their conduct, stating that the Nazi

salute was given in a spirit of "irony and exuberance"."”

Groups and events Spencer has spoken to include the Property and
Freedom Society,*! the American Renaissance <:onference,[3—91 and

the HL. Mencken Club.*” In November 2016, an online petition to
prevent Spencer from speaking at Texas A&M University on December
6, 2016 was signed by thousands of students, employees, and

alumni.® A protest and a university-organized counter-event were held
to coincide with Spencer's event. >




On January 20, 2017, Spencer attended the inauguration of Donald
Trump. As he was giving an impromptu interview on a nearby street
afterwards, a man with his face covered came up, punched Spencer in
the face, then ran off. #2144 A video of the incident was posted online
and prompted much comment, with some commentators welcoming the
attack and others deploring it.**! Spencer tweeted in response to the
incident that white nationalists should provide themselves with physical
protection if police will not.*¢

http://www.thebatt.com/news/update-white-nationalists-richard-
spencer-to-protest-at-texas-a/article 807a53e4-7{87-11e7-8dab-
af12a6146408.htm]

Update: White nationalists, Richard Spencer to protest at

Texas A&M on 9/11 By Josh McCormack Aug 12,

2017 Upcated 7 hrs ago

It was announced today Preston Wiginton will hold a white lives matter
protest on Texas A&M’s campus in front of Rudder fountain from 9
a.m. to 4 p.m on September 11, 2017.

Wiginton was also the organizer of Richard Spencer speaking at Texas
A&M in December of last year. The event will will include speakers
Sacco Vandal of "The Right Stuff" and Ken Reed of White Lives
Matter, Houston. On Aug. 13, Wiginton also announced Richard
Spencer will return to Texas A&M's campus for the event. "Just
confirmed," Wiginton said in a press release. "Richard Spencer to attend
and to speak at White Lives Matter event being held at Texas A&M."

Richard Spencer speaks to Texas A&M audience, tension arises




Richard Spencer, a white nationalist who claims to have coined the term
"alt-right," spcaks at Texas A&M ir College Station, Tcxas, in Dec. 6,
2016.

David J. Phillip/AP

And earlier this year at Auburn....

White nationalist Richard Spencer's speech at Alabama's Auburn
University was preceded by controversy and punctuated Tuesday night
by protests, arrests and some violence.

Hundreds of people, some chanting and carrying signs, demonstrated
outside Auburn's Foy Hall on Tuesday. City of Auburn police Capt.
Lorenza Dorsey told NPR that three people were arrested on disorderly
conduct charges.

Video posted by AlL.com shows one man lying bloodied on the ground
before being led away handcuffed by police.

Auburn University itself was caught off guard by the controversial
event. "Spencer had rented the meeting hall through a third party and
had surprised both Auburn faculty and students last week” in April.



August 13, 2017

Professor Stone Declined Alt-Right Leader Richard Spencer’s Request

Jor Invitation to University

According to e-mails from early August released by professor Geoffrey
Stone, Richard Spencer is “eager to return to campus.”

v Jamie Ehrlich _

LOouriesy of Twiiler

Free speech scholar and Law School professor Geoffrey Stone turned
down neo-Nazi Richard Spencer’s request to come to campus after
Spencer expressed interest in returning to the University of Chicago
campus according to on Sunday.

VIRGINIA
Charlottesville rally organizer chased from press conference by
protesters; 1 arrested

Nicole Darrah/":Cifvned duuust 12, 2017

Crowd runs off white nationalist during news conference

White nationalist blogger Jason Kessler, who organized Saturday’s
“Unite the Right” in Charlottesville, Va., was suddenly chased out of his
press conference Sunday afternoon by a crowd of protesters, leading to
at least one arrest.

Footage on social media showed Kessler being escorted by law
enforcement away from the area, with protesters shouting the name of



Heather Heyer, the woman who was killed after a car plowed into a
crowd of people at yesterday’s rally.

Robert Litzenberger, 47, was arrested after a trooper saw him spitting on
Kessler, state police said. Litzenberger was charged with misdemeanor
assault and battery, and released on unsecured bond.

Kessler was chased away from the press conference by protesters. As he
exited the area, there were audible chants of “shame” coming from the
crowd.

ﬂ]Blake Montgomery

v (ciblakersdozen

Protesters chased Jason Kessler away from his own press conference in
Charlottesville. Here's my view: 2:16 PM - Aug 13, 2017

Kessler planned the news conference after a group of white supremacists
went to Charlottesville on Saturday to "take America back" by rallying
against plans to remove a statue of Confederate General Robert E. Lee
from Emancipation Park. Kessler reportedly blamed the violence that
unfolded on local government and law enforcement officials, claiming
they did not separate the protesters and counter-protesters.




White nationalist ‘Unite the Right’ organizer flees Charlottesville

news conference after he's shouted down by angry protesters

BYTERENCE CULLEN
NEW YORK DAILY NEWS

Updated: Sunday, August 13, 2017, 3:00 PM

The white nationalist behind the violent hate rally in Charlottesville, Va.,
was chased away from a botched press conference Sunday as angry
protesters attacked him.

Jordan Kessler, the organizer behind the “Unite the Right”
demonstration that sparked deadly violence Saturday, scurried away
from his 2 p.m. remarks after the irate crowd drowned him out.




