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The above-entitled matter came on for an evidentiary hearing on July 12-16 and 19, 2021,
before Administrative Law Judge (“ALJ") Ann C, O"Reilly, at the request of the Minnesota Board
of Medical Practice (“Board™) Complaint Review Committee (“Committee™). The matter was
mitiated pursuant to the Notice and Order for Prehearing Conference and Hearing (“Notice of
Hearing™) issued by the Committee on August 18, 2020. Keriann L. Riehle and Nicholas Lienesch,
Assistant Attomeys General, represented the Committee. David P. Bunde of Fredrikson & Byron,
P.A., Minneapolis, Minnesota, represented Todd Arthur Leonard, M.D. ("Respondent™).

On December 17, 2021, the ALJ issued Findings of Fact, Conclusions of Law, and
Recommendation (“ALI's Report”), recommending the Board take significant and appropriate
disciplinary action against Respondent. (A true and accurate copy of the ALT's Report is attached
hereto and incorporated herein as Exhibit A)

The Board convened to consider the matter on January 8, 2022, at 335 Randolph Avenue,
Suite 140, St. Paul, Minnesota 55102, via WebEx videoconference, The following Board members
were present: Chaitanya Anand, M.B_, B.S.; Cheryl L. Bailev, M.D.; Christopher Burkle, M.D.,
1.D., FCLM; Tenbit Emiru, M.D., Ph.DD.,, M.B.A.; Anjali Gupta, M.B., B.S., M.P.H.; Shaunequa
B. James, M3W, LGSW; John M. (Jake) Manahan, 1.D.; Allen G. Rasmussen, M.A.; Kimberly
W. Spaulding, M.D., MLP.H.; Jennifer ¥. Kendall Thomas, D.0., FAOCPMR; Stuart T. Williams,
1.D.; and Cherie Zachary, M.D., ABAIL. Keriann L. Riehle, Assistant Attorney General, appeared



and presented oral argument on behalf of the Commitiee. Respondent Todd A, Leonard, M.D.,
and his attorney, David P. Bunde, appeared and presented oral argument. Gregory J. Schaefer,
Asgistant Attormey General, was present as legal advisor to the Board.

The following Board members did not participate in deliberations: Cheryl L. Bailey, M.D.,
and John M, (Jake) Manahan, J.D. Board staff who assisted the Committee did not participate in
the deliberations.

FINDINGS OF FACT'

The Board has reviewed the record of this proceeding and hereby accepts the December 17,
2021, ALJ's Report and accordingly adopts and incorporates by reference the Findings of Fact
therein. Accordingly, the Board hereby finds as follows:

L. Background: Respondent’ and MEnD

1. Respondent has been licensed to practice medicine and surgery in the State of
Minnesota since 1997. He is board-certified in family medicine.

2. Respondent is the owner, president, and former chief medical officer of MEnD
Correctional Care, PLLC (MEnD)), which provides contracted medical services to inmates at
county jails. MEnI) has contracts to provide correctional health care services at 48 correctional
facilities in five states: Minnesota, Wisconsin, lowa, lllinois, and South Dakota. At least
75 percent of the facilities served by MEnD are located in Minnesota. With each facility housing
approximately 150 to 200 inmates, MEnD is charged with overseeing the medical care of the

approximately 7,200 to 9,600 inmates, in five different states, at any given time.

! To conform to the standard format the Board uses for findings of fact and for ease of reading, the
ALJ's citations to the record have been removed from this order and are incorporated herein
pursuant to the ALT's Report, attached as Exhibit A.

£ The removal of Respondent’s name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.



3. This action anses out of Respondent’s work as the choef medical officer of MEnD
and the supervising/attending physician for the Patient,” an inmate-patient at a county jail* who
died under Respondent’s care on September 2, 2018.

4. Respondent began his professional career by graduating from St Clowd State
University with a bachelor's degree in business marketing. In 1992, Respondent proceeded to
medical school at the University of Minnesota-Duluth. Upon graduating from medical school in
1996, Respondent began practicing in family medicine with a health care provider® in the 5t. Paul
metropolitan area.

5. In 2006, a county sheriff® reached out to Respondent to consult with him regarding
the medical care provided to inmates at the county jail. At that time, the county jail contracted
with a health organization’ to provide health care to its inmates. Respondent reviewed the services
provided by the health organization and offered his opinions regarding efficiencies and cost-saving

methods for providing health care services to inmates af the jail.

¥ The removal of the Patient's name, repeated throughout the document, is a non-substantive
change made to conform with the Board"s standard format in its past orders.

* The removal of the county name, repeated throughout the document, is a non-substantive change
made to conform with the Board's standard format in its past orders.

* The removal of the hospital name, repeated throughout the document, is & non-substantive change
made to conform with the Board's standard format in its past orders.

% The removal of the county name, repeated throughout the document, is a non-substantive change
made to conform with the Board's standard format in its past orders.

" The removal of the health organization’s name, repeated throughout the document, is a non-
substantive change made to conform with the Board’s standard format in its past orders.



6.  Shortly thereafter, Respondent accepted a position to serve as the medical director
for the county jail. He was scon approached by a second county® to provide consultation services,
and later, contracted with a third county® to provide medical services to its jail.

7. In approximately 2008, Respondent decided to create MEnD, a company that
contracts to provide medical services to local jails and correctional facilities. From its inception
in approximately 2008 until early 2021,"° Respondent served as the chief medical director of
MEnD, in addition to being the president and founder of the company.

A, MEnD Contract With the County Jail

8. In 2012, MEnD entered into a Medical Services Agreement with the county to
provide heaith and medical services to detainees and inmates at the county jail. Under the initial
contract, the county engaged MEnD to provide a medical director, nursing services, and a mental
health specialist. The contract was amended and extended in 2013 to expand the types and hours
of services provided by MEnD.

9, Under both the initial and amended contracts, the medical director was required to
be “licensed” and provide “general and urgent care to detainees and inmates.” In addition, the
medical director was required to:

. Supervise the medical care provided to detainees and inmates;

s Make “appropriate frequency™ of visits to the jail to care for inmates, which
“will typically be once per week for up to 4 hours™;

. Perform medical procedures at the jail whenever feasible;

¥ The removal of the county name, repeated throughout the document, is a non-substantive change
made to conform with the Board's standard format in its past orders.

* The removal of the county name, repeated throughout the document, is a non-substantive change
made to conform with the Board's standard format in its past orders.

" In early 2021, MEnD hired a new corporate medical director and Respondent's positions in the
company were limited to prezsident and CEOQ.



. Prescribe medication for detainees and inmates;

. Assist jail and provide administration in budgeting, planning, vendor
negotiations, and presentations;

. Assist in the development and review of treatment protocols, policies, and
procedures;

. Supervise nursing staff and review medical charts;

. “Be available (or have another licensed provider available) at all times, by
phone or in person, to assist nursing staff or answer jail staff questions
regarding the medical needs of inmates;™ and

. Fumizh pre-employment medical examinations as requested for prospective
jail personnel upon request.

10.  The contract, as amended, required MEnD to provide registered nurses on site an
average of 72 hours per week, “largely during the workday,” as well as “[b]e available at all times
by at least phone consultation to assist jail staff’ and answer medical questions regarding care of
inmates.” This was expanded from the original contract, which required registered nurses to be
present 60 hours per weck.

11.  When the original contract was amended in 2013, it added provisions that MEnD
would also provide health service technicians. These techmcians included one full-time lead
technician working “business hours” during weckdays and other full- or part-time technicians
whose hours included “split shifts™ during the weekends, These technicians would not be licensed
nurses, but rather, unlicensed healthcare providers (generally nursing assistants or medical
assistants) who would be on site at the jail an average of 99 hours per week. These technicians
were charged with delivering medications, assisting the registered nurses with routine tasks (such
as taking vital signs), and other unlicensed or administrative tasks.

12.  While the contract with the county, as amended, included additional staff and

services, it was not contemplated that MEnD would provide on-site, round-the-clock medical care



to inmates, MEnD nursing and medical technician staff were scheduled at the jail during daytime
hours on weckdays and split-shifts (momings and evenings) on the weekends and holidays. A
registered nurse (RN) was scheduled to be on site during daytime hours weekdays (Monday
through Friday, from 7:00 a.m. or 8:00 a.m, to 4:30 p.m.} and four hours each day on Saturdays,
Sundays, and holidays. Medical technicians were scheduled each day for 12 hours a day, with
split-shifts (momings and evenings) on weekends and holidays.

13.  The original contract provided for monthly compensation of $17,075 ($204,900
annually) to MEnD, with annual two-percent increases. When the contract was amended in 2013,
and the scope of services expanded, the compensation to MEnD increased but is unavailable in the
hearing record due to redaction. According to Respondent, MEnI)'s net profits in 2020 were “a
few™ hundred thousand dollars.

14,  While MEaD was the contracted healthcare service provider inside the jail, the
agreement expressly noted that MEnD would not be responsible for the medical services and costs
provided outside the jail to inmates for whom the county was the detaining authority, including
hospital, ambulance, and transportation services. In other words, MEnD was not responsible for
the costs of any medical care an inmate required from clinics, hospitals, or healthcare providers
outside the jail, including emergency room visits or specialized care.

B. MEnD’s Internal Policy Manual

15.  To ensure a proper chain of command for medical decisions, MEnDD) maintained a
Correctional Care Policy Manual, applicable to all of its medical staff and “designated jail
personnel.” Under this policy, each comectional facility served by MEnD was required to have a
designated “Responsible Health Authority” (RHA) and a designated medical provider reporting

directly to the RHA.



16.

17.

Under MEnD's Correctional Care Policy, the RHA was responsible for

Oversesing all of MEnD's “policies/procedures, protocols, forms, and
practice philosophies in all MEnD-served facilities;”

“Review([ing] treatments of detainees by other health care providers (in-
house, boarders, outside physicians), as requested or needed by the medical
providers in each facility MEnD serves;™

“Supervis[ing] the care provided to detainees by medical staff and
correctional staff.” Under the policy, “[tlhe RHA will have the final
judgment on all medical matters related to the healthcare of detainees that
reside in each facility served by MEnD;" and

Providing peer review for staff medical providers.

At all times relevant herein, Respondent was the designated RHA for MEnD and

the county jail. As such, he was responsible for supervising the medical care provided to inmates

in the jail by MEnD medical staff. He also maintained final decision-making authority for the

healtheare provided to inmates in the jail,

MEnD"s Correctional Care Policy provided that the designated medical provider

for each facility was responsible for:

conducting medical wvisits and assessment for delainees, including
diagnosing medical conditions and selecting appropriate treatment options;

reviewing and prescribing medications for detainees;

reviewing treatments for all detainees including those done inside or outside
the jail during incarceration;

making decisions for the care of detainees in the jail during their
incarceration, “which inclodes referrals to outside facilities or providers
when necessary;” and

supervising the day-to-day healthcare provided in the jail.



19.  During the relevant time frame herein,'’ with the exception of August 31, 2018,
when Respondent delegated his authority to a nurse practitioner for the day, Respondent was
effectively the designated medical provider for the county jail."*

C. Organizational Structure of MEnD

20, In 2018, the organizational structure of MEnD included a chief medical officer
(Respondent) who had ultimate supervisory authority over all other company healthcare workers
and employees. The positions reporting directly to the chief medieal officer (Respondent) at that
time included: a director of nursing, a human resources director, “medical providers™ (c.g.,
physician assistanis and nurse practiioners), a mental health director, and an office manager.

21.  The director of nursing supervised all nurses, including, indirectly, the health
technicians at each facility. The director of nursing reported directly to Respondent.

22.  Below the director of nursing were regional *nursing directors™ who had authority
over supervisory RNs (one at each facility) in their regions. Each facility had a supervising RN,
who oversaw staff RNs and the lead health technician at that facility. Each facility had a lead
health technician, who supervised the various health technicians at that facility.

" August 24 to September 2, 2018.

12 While Respondent was reluctant to admit he was the designated medical provider for the county
jail during the nine days that the Patient was in the jail, it is clear from a totality of the evidence
that he effectively served as the designated medical provider for the jail during that time, Medical
Provider #1, a nurse practitioner had just started at the company and was in training, shadowing
Respondent on his rounds. Throughout the Patient’s stay in the jail, all medical staff contacted
Respondent directly for consultation and direction — and no other medical provider. Medical
Provider #1served as the jail's medical provider on August 31, 2018, only because Respondent,
who was supposed to accompany Medical Provider #1 on rounds at the jail that day, suddenly
cancelled and instructed Medical Provider #1 to complete the rounds without him. He, therefore,
delegated his authority to Medical Provider #1 that day. Respondent continued to be the medical
provider and supervising physician for the jail on September 1 and 2, 2018.

The removal of Medical Provider #1°s name, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.



23.  The organizational chart for MEnD in 2018 was as follows:

24.  Respondent served at the top of the organization chart, as the president and chief

medical officer, having direct supervisory authority over the director of nursing and any medical
providers assigned to a facility."

25.  “Medical providers” hired by MEnD were not necessarily physicians, but could
include other healthcare workers, so long as they were graduates of “an accredited medical
provider program” and maintained “a valid, unrestricted medical provider license.” Medical

3 In 2021, Respondent was “reassigned” from his position as medical director and a new
“gorporate medical director” was hired. Under the current corporate structure, MEnD has four
medical doctors on staff, including Respondent (three fulltime and one parftime), who manage the
healthcare staff and medical providers.



providers included physician assistants and nurse practitioners. However, in 2018, Respondent
was the sole medical doctor responsible for final oversight over all facilities and medical staff
serviced by MEnD." In August 2018, Respondent would make approximately one visit per week
to the county jail.

D.  Nurse #1," Director of Nursing

26.  Nurse #1is the director of nursing for MEnD, a position she has held since 2016.
MNurse #1 was one of the initial employees hired by MEnD after its inception. At the time, Nurse #1
was fresh out of college.

27.  NMurse #] graduated from St. Catherine’s University in 2010 with a bachelor's
degree in nursing and became licensed as an RN that same year. Afier graduation, Nurse #1
accepted her first nursing position with MEnD, where she initially served as a staff RN at threc
county’® jails.

28.  As the company grew, Nurse #1's position and responsibilities also expanded.
Within the first few months of her employment, she assumed responsibility for MEnD's training
programs for both MEnD healthcare workers and the county comrectional employees working at
the facilities served by MEnD. Within six years, Nurse #1 was promoted to MEnD’s director of
nursing, oversecing all of MEnlY's nursing and medical technician staff. Aside from a shont
internship during college, Nurse #1°s only experience as an KN was obtained through her

employment with MEnD.

'* Respondent testified that MEnD had a parttime physician on staff, but that physician worked in
lowa. As MEnD's chief medical officer, however, Respondent had final supervisory authority
over all MEnD healthcare staff,

¥ The removal of Nurse #1 's name, repeated throughout the document, is a non-substantive change
made to conform with the Board's standard format in its past orders.

' The removal of the county names is a non-substantive change made to conform with the Board's
standard format in its past orders.

10



29. A couple years into her employment at MEnD, Nurse #]1 and Respondent developed
a romantic relationship. They even executed what she described as a “love contract,” drafted by a
lawyer for the company, to openly declare their romantic and professional relationship. At some
point in the relationship, Respondent and Nurse #1 moved in together and, as of the date of heanng,
they continue to reside together,”

30. By 2018, Nurse #]1 was serving as MEn[Y's director of nursing and was the
company"s lead trainer and training developer. She was also assisting with human resource issues,
helping to manage and build the business, and providing some direct patient care (approximately
10 to 15 hours per week). Her direct supervisor was Respondent, MEnD's owner, president, and
chief medical officer at that time.

E. MEnD Training Materials

31.  As part of her work as the company's first training director, Nurse #1 developed
training materials for MEnD employees and correctional staff. The trainings are typically three to
four hours initially (upon the start of a contract) and then annual and ongoing. These trainings
wamed of unique challenges faced by staff working with inmates in correctional facilities,
including the possibility of “inmate manipulation™ tactics, boundary issues, and security threats.
Some of the training materials developed by Nurse #1 also made light of the inmate population
that MEnD served. Examples of these traiming materials included:

. A cartoon of a healthcare profiessional physician looking out of a window, while a
prisonér lays on an examination table, which included the caption, “You should get
out more.”

. A training slide about dealing with “demanding inmates™ that contained a cartoon

that stated, “No, please go on. I'm sure your internet forum has access to more
medical literature and has studied it more than [ have.™

'? In addition to not being able to recall her current salary, she was unable to recall how long she
and Respondent have been living together,



. A slide instructing about patient care that included a cartoon of a woman in the
bathroom with acaildﬂn reading, “Showering won’t be enough after today. I'll need
to be autoclaved.™

. A cartoon at the beginning of a mental health and substance abuse training that has
a drawing of a “stoned hippy™ with a caption reading, “You must be at least this
high to enter.” The MEnD commentary under the cartoon reads, “How many times
do you feel like this sign should be in the front of your correctional facility 777"

. A meme in training materials about inmate mental health issues with the caption,
“Crazy people don't know they are crazy. | know I am crazy therefore [ am not
crazy, isn't that crazy.”

32.  The purpose of these cartoons and memes, according to Nurse #1 and Respondent,
was to inject “levity™ into the subject matter of the training materials and “have a chuckle.”
1L Care of Inmate/Patient

33, On Friday, August 24, 2018, the Patient, a 27-year-old Black man, was transferred
to the county jail for detainment on criminal charges. The Patient arrived at the jail at
approximately 5:30 p.m. and began the infake process.

34, Jail video footage shows the Patient arriving at the jail, exiting a police vehicle, and
walking into the facility. He appears in good health and is cooperating with the correctional staff.
He is able to walk, talk, laugh, and joke with the jailers. While in the second-floor booking room,
the Patient can be seen talking, walking, sitting, standing, and even dressing himself. He appears
to have no difficulty ambulating or communicating with staff.

A, Saturday, August 25, 2018: Initial Health Asscssment

35.  Aspartofthe jail's intake process, all inmates and detainees are subject to an initial

health assessment.

' An autoclave is a pressure and steam sterilization mechanism used in medical or laboratory
environments.

12



36.  On Saturday, August 25, 2018, at 9:30 a.m., Nurse #2,'" RN, the MEnD nursing
supervisor at the county jail, conducted the Patient's intake health assessment. At that time,
Nurse #2 had been working for MEnD for approximately seven years.

37.  The initial health assessment process conducted by MEnD included obtaining a
short medical history from the inmate, as well as the collection of standard health data, such as
obtaining the individual's height, weight, blood pressure, temperature, and pulse rate.

38.  Atthe time of his initial assessment, the Patient’s blood pressure measured 152106,
which was considered high for a male of his age. The Patient disclosed a history of chronic
migraine headaches, hypertension, depression, and anxiety, as well as a recent incident of
respiratory failure (eight months prior) and a traumatic brain injury from five years prior. The
Patient also reported being treated with the prescription drug Lisinopril for high blood pressure in
the past.

39.  Asfor current issues he was experiencing, the Patient cemplained of mid- and upper
back pain, particularly between his shoulder blades, as well as a headache.

40.  The Patient reported that he had been incarcerated since August 1, 2018, at another
facility. The Patient’s primary concemn was an ongoing migraine headache. He stated that he was
nauseous, was experiencing pain behind his eyeballs, and was sensitive to light and sounds. He
stated that he generally treated his migraines with ibuprofen.

41.  During the assessment, Nurse #2 observed that the Patient was “kind" and “happy,”
was able to walk, and answered all questions presented to him. Based on her assessment, Nurse #2

decided to monitor the Patient’s blood pressure and treat his migraine with Tylenol.

' The removal of Nurse #2"s name, repeated throughout the document, is a non-substantive change
made to conform with the Board's standard format in its past orders.

13



42.  As part of that monitoring process, MEnD Medical Technician #1%° checked the
Patient’s blood pressure on Sunday, August 26, 2018, and noted that it measured 146/101,

B.  Monday, August 27, 2018

43.  On Monday, August 27, 2018, at approximately 7:35 a.m., the Patient requested
another blood pressure check due to pain he was experiencing on the left side of his chest that
began near his collar bone and extended into his neck. Based upon this report, Nurse #2 conducted
& nursing assessment. The Patient was sweating and stated that the fingers on his left hand were
tingling. He noted that he had only slept for approximately three hours, a fact confirmed by a
corrections officer. The Patient explained that he had been experiencing severe pain for “some
months” in his lower back and between his shoulder blades. However, this back pain was now
extending into his right thigh and foot.

44.  Nurse #2 noted that the Patient appeared to be in a great deal of pain. He was
hunched over and appeared to be in significantly more discomfort than compared to his initial
assessment two days earlier.

45.  Murse #2 took the Patient’s blood pressure, which measured 159/104, and checked
his pulse, which measured 101 beats per minute. Concerned with the Patient’s high blood pressure,
Wurse #2 decided to conduct an electrocardiogram (EK() to ensure that the Patient was not

experiencing a heart attack.

** The removal of Medical Technician #1°s name, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.

14



46.  Asan RN, it was within Nurse #2°s scope of practice to conduct an EKG, using the
jail's in-house EKG machine, but not to interpret the results, which are set forth in a paper printout.
The EKG printout read, “probable inferior infarct,” and registered as an “abnormal™ resuilt.

47.  Nurse #2 decided to contact Respondent, MEnD's medical director and the
designated medical provider for the county jail, to discuss her physical examination of the Patient
and the EKG results. After reviewing the EKG record, Respondent concluded that the EKG
registered a “false positive™ result and that the Patient did not suffer a recent inferior infarct.
Respondent determined that the EKG results were “benign.”

48.  Respondemt ordered one dose each of ibuprofen (600 mg), Tylenol
(acetaminophen) (975 mg), and hydroxyzine (30 mg), an anti-anxiety/antihistamine medication.
He directed Nurse #2 to ensure that the Patient’s blood pressure be checked by the visiting medical
provider during the next rounds.

C.  Tuesday, August 28, 2018

49, At approximately 8:30 am. on August 28, 2018, Nurse #2 conducted another
medical assessment on the Patient. Prior to the assessment, Nurse #2 contacted the pharmacy that
had last filled the Patient’s prescription medications, including his blood pressure medicine and
Flexeril. She leamed that the Flexeril prescription was last filled in January 2018. Nurse #2 also
learned that the pharmacy had not filled any other prescriptions since April 2018, indicating that
the Patient was not regularly taking his high blood pressure medication.?’

50.  During the assessment, the Patient complained of back pain and numbness on his

right side. He stated that it hurt to walk or lay down. The Patient recounted that he had fallen out

*! This Finding of Fact has been revised consistent with Committee Exception #1. The revision to
this Finding of Fact is consistent with the evidence presented at the hearing.
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of bed sometime during the night and was left to lay on the ground of his cell for 25 minutes, even
after speaking with a corvectional officer. Nurse #2 observed that the Patient was in tears, moving
very slowly, and favoring his right arm.

51.  Nurse #2 took the Patient’s vital signs, including checking his blood pressure
(156/117), his pulse rate (95 beats per minute), and temperature (98.3 degrees). The Patient's
blood pressure reading was consistent with continued hypertension.

52.  MNurse #2 called supervising physician Respondent to discuss her assessment.
Respondent believed at the time that the Patient may have suffered an injury from the fall from the
bunk, which may have been causing the Patient’s back pain and numbness. Respondent prescribed
600 mg of ibuprofen three times a day for seven days; 10 mg of Flexeril twice a day for seven
days; and 10 mg of lisinopril (a high blood pressure medicine) daily. He also ordered that the
Patient be given 600 mg of ibuprofen and 175 mg of Tylencl immediately. Respondent further
directed that correctional officers allow the Patient to have a lower bunk and extra blankets.
Respondent did not order any further testing or additional observations.

53.  Respondent told Nurse #2 that he would order blood work to be completed on the
Patient if the Patient staved longer than one week in the jail. Notably, the Patient’s medical records
indicated that the Patient’s “expected out/'court date™ was September 4, 2018, exactly one week
later. In addition, on August 27, 2018 (just on¢ day carlier), the Patient had becn granted
conditional release, allowing him to be released from jail pending the charges against him if bail
was posted. The Patient’s next courl appearance was scheduled for September 4, 2018 — the
Tuesday after the upcoming Labor Day holiday.

54. MEnD health tech/correctional officer incident call sheets and on-call

documentation triage forms both require that an inmate’s “expected out/court date™ be filled in so

16



that providers know when an inmate is scheduled for release or for a court appearance that may
result in release. According to Nurse #2, she was trained by Nurse #1 to ensure this date was
always completed because it was “very important information™ for Respondent to consider.

55. At approiimately B:00 p.m. on August 28, 2018, the Patient sent a “kite" or jail
message asking to be taken to the hospital for medical treatment. The message read:

I need to be seen and taken to the hospital on account of i [sic] can’t feel my legs and cannot

be physically mobil [sic]. Plz be fast about this because im also in incruciating [sic] pain

in all my muscles all over my body.

D.  Wednesday, August 29, 2018

56.  Atapproximately 6:25 a.m. on August 29, 2018, Medical Technician #2,% MEnD's
lead medical technician at the county jail, contacted nursing supervisor Nurse #2 to advise her that
the Patient was unable to feel his legs or ambulate, and that his pain was getting worse. Nurse #2
instructed Medical Technician #2and comrectional staff to place the Patient in a medical
segregation cell (referred to as a “tank™) until a MEnD nurse could arrive at the jail to assess him.
Nurse #3, 7 RN, a MEnD staff nurse, was scheduled to arrive at approximately 7:00 a.m. to begin
her shift.

57.  There are two medical segregation cells in the county jail (cell #214 and #215),
both of which contain surveillance cameras to allow correctional staff to observe and monitor the

cells at all times. The surveillance cameras are also constantly recording footage, which can be

played back by jail staff.

2 The removal of Medical Technician #2°s name, repeated throughout the document, is a non-
substantive change made to conform with the Board’s standard format in its past onders.

# The removal of Nurse #3°s name, repeated throughout the document, is a non-substantive change
made to conform with the Board's standard format in its past erders.
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58. At approximately 9:24 am. on August 29, 2018, the Patient was brought to the
second-floor nursing station at the jail for an evaluation by Nurse #3. Nurse #3 began by checking
the Patient’s foot. She then checked his vital signs, which showed blood pressure of 1627116, a
pulse rate of 33 beats per minute, and blood oxygen saturation of 98 percent. In talking with the
Patient, she learned that he had not been taking his Flexeril outside of the jail because he felt better
without the medication.

59.  The Patient explained that he had numbness starting around his belly button and
traveling bilaterally down through his legs. He denied any loss of bowel or bladder control.
MNurse #3 observed that the Patient was moving his arms, but when she asked him to lift his hands
s0 she could remove the oxygen sensor, he stated that he could not move them. Once the sensor
was removed, however, Nurse 83 claimed that the Patient was able to wave his arms and hands
around. The Patient stated that his arms and hands would sometimes go numb, and that he had
been unable o eat for two days because he could not properly lifi his hands.

60.  The Patient also reported that he was unable to move his legs. However, Nurse #3
noticed that when the correction officer pushed the Patient in a wheelchair, the Patient was able to
lift his feet off the floor and avoid hitting his feet on & medical cart. At the same time, jail staff
informed Nurse #3 that the Patient was able to stand and use the telephone earlier in the moming.
Both Nurse #3 and the jail staff were skeptical of the Patient’s medical claims. Nurse #3°s physical
examination of the Patient took less than five minutes.

61.  Given her skepticism, Nurse #3 requested permission from jail staff to review video
footage of the Patient’s reported fall from his bunk. The jail administrator granted Nurse #3
permission to review video footage of the Patient in the medical segregation cell on the moming

of August 29, 2018. The video footage that she reviewed, however, was not footage of the
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Patient's fall from the bunk that the Patient reported to Nurse #2 on the morning of August 28,
2018.2* Nonetheless, in her notes of August 29, 2018, Nurse #3 writes:

[1] reviewed video of “fall.” [Patient] eased himself to the side of bed and
wheelchair and slowly guided himself to the floor.

62.  The video that Nurse #3 actually reviewed was not the Patient’s fall from the bunk
that he reported to Nurse #2 on August 28, 2018, but rather, it was more recent video footage from
the Patient in the medical segregation cell (#215) recorded the moming of August 29, 2018.
Therefore, Nurse #3's notes are inaccurate and improperly imply that the Patient was exaggerating
the fall from the bunk he reported on August 28, 2018,

63.  Nurse #1's notes from August 29, 2018, go on to express further distrust of the
Patient’s reported symptoms. Nurse #3 writes:

[Patient] was able to move himself in wheelchair in front of [me] bul when

[correction officers] attempied to transfer him to bed[,] be went limp and would not

help them. Lunch was given and [Patient] stated [that] he was unable to eat it [due

to] numbness in hands and unable to swallow. [Patient] was watched swallowing

multiple times during talk with [me] [without] any difficulty, such as head

movements or enhanced movements [with] swallowing. [Patient] requested to be
moved back to [block].

% The fall reported by the Patient on the moming of August 28, 2018, occurred either during the
night of August 27 or in the early moming hours of August 28, 2018 (the report of the fall was
made around 8:30 am. on August 28, 2018). At that time (August 27 and 28, 2018), the Patient
was still in a cell with the general jail population — he was not in the medical segregation unit that
was under individualized video surveillance. In addition, the Patient did not receive a wheelchair
for his personal use until his transfer to the medical segregation cell. A correctional officer’s report
notes that he asked MEnD staff to transfer the Patient to a medical segregation cell at
approximately 6:30 a.m. on August 29, 2018, =o that the Patient could be monitored on camera.
The Patient was moved to the medical segregation cell #215 at approximately 6:55 am. on
August 29, 2018. The Patient was not under individualized video surveillance and did not have
access to a wheelchair at the time of the fall he reported on August 28, 2018. Therefore, Nurse #3
did not view video of the fall from the bunk that the Patient reported on August 28, 2018.

This footnote has been revised consistent with Committee Exception #2. The revision to this
Finding of Fact is consistent with the evidence presented at the hearing. The removal of the
cormrectional officer’s name in this footnote is a non-substantive change made to conform with the
Board’s standard format in its past orders.
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1. Video Footage Reviewed by Nurse #3 {August 29, 2018)

64.  The video that Nurse #3 reviewed begins at 7:57 am. on August 29, 2018, and
continues until 9:52 a.m. that same day. The footage begins with the Patient sitting in a wheelchair
apparently talking with someone who is outside the cell. The Patient is moving his arms and feel.
The Patient pushes himself to the toilet, while in the chair, and spends a few minutes aftempting
to do something at the toilet. An officer enters the cell to remove bedding from the cot. At 7:21
a.m., the Patient is given medication and an officer replaces the Patient's bedding. The Patient
lifts his legs using his hands and places them on the cot, while he remains seated in the wheelchair.
The Patient’s legs are fully outstretched, resting on the bed, while the remainder of his body is
seated in the chair.

65. At B8:04 am., the Patient slides himself out of the chair and onto the floor. He sits
upright for a minute, as he attempts to scoot his body forward, but then falls to the ground and lays
on his side. He rolls and twists on the floor until 9:07 a.m., when two officers enter the cell and
lift him back into the wheelchair. The Patient uses his hands 1o lift his legs back onto the cot,
while remaining seated in the chair (his legs outstretched on the cot). An officer arranges the
miatiress under his legs while the Patient shakes his feet.

66.  A19:1]1 am. an officer wheels the Patient out of the cell and returns him to the cell
a minute later. The officer lifts the Patient’s legs onto the cot as the Patient remains seated in the
chair. The Patient throws a blanket over his legs and places a pillow behind his back. At %:25
a.m., an officer enters the cell and wheels the Patient away from the bed and out of the cell. The
Patient is wiggling in the chair and is able to move his feet and arms. The Patient is brought back

into the room at 9:32 a.m. The officer places the Patient’s legs on the bed for him (as the Patient
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remains seated in the wheelchair) and the Patient remains in that position until the end of the video
at 9:52 am.

67.  Thus, contrary to her notes, Nurse #3 did not observe video of the Patient’s fall
from the bunk that the Patient described to Nurse #2 the day before (August 28, 2018). Instead,
Nurse #3 observed video of the Patient from the medical segregation cell shorily after he was
moved to that room. As the video depicts, the Patient is not falling from a bunk - he is attempting
to get out of the wheelchair and slides 1o the floor.

y A Nurse #3's Report to Respondent (August 29, 2018)

68.  After her evaluation of the Patient on August 29, 2018, Nurse #3 called Respondent
to report her findings and suspicions about the veracity of the Patient’s symptoms and illness. At
that time, Respondent notes that Nurse #3 had “healthy skepticism™ about the Patient’s complaints.
Through his conversation with Nurse #3, Respondent understood that the Patient’s report of a fall
from the bunk on August 28 was what Nurse #3 observed on video.

69. Based upon Nurse #3's representations, Respondent ordered Nurse #3 to
discontinue Flexeril and remove the Patient’s access to a wheelchair. In its place, Respondent
permitted the Patient to have access to a walker temporarily, but stated that access to the walker
would also be discontinued “shortly.” Respondent directed Nurse #3 to start 24-hour observation
of the Patient in the “tank™ (the medical observation unit). Respondent’s rationale for removing
the Patient’s access to the wheelchair was to determine whether the Patient’s reported symptoms
of paralysis were real or merely contrived.

E. Thursday, August 30, 2018

70.  The next day, August 30, 2018, Nurse #2 arrived for her shift and checked in on
the Patient at approximately 7:40 a.m. The Patient stated that he could not feel anything from his
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waist down and had urinated on himself because he was unable to ambulate to the toilet in the jail
cell. Nurse #2 attempted to give the Patient ibuprofen and Lisinopril, but the Patient said he was
unzble to swallow the pills because his throat felt swollen. Nurse #2°s notes from the visit state
that she conducted an examination and did not notice any swelling.

71.  Nurse #2 then decided to test the Patient’s reflexes by running a blunt object (in
this case, a thermometer) along the soles of the Patient's feet. When Nurse #2 ran the thermometer
across the soles of his feet, she noticed that the Patient did not move at all. Nurse #2 then tested
the Patient’s vital signs, which indicated a blood pressure of 168/109 (indicating hypertension), &
pulse rate of 92 beats per minute, and an oxygen saturation of 98 percent (within the normal range).

72,  Murse #2 noted that the Patient looked “very defeated;™ he had urinated on himself,
could not swallow, had no reflexes in his feet upon stimulation, and his blood pressure was
elevated, MNurse #2 stated that she “trusted her gut” and “didn’t like™ what she saw when she
observed him. Thercfore, she decided to contact Respondent for further direction. Nurse #2
advised Respondent that the Patient needed to be seen at a hospital.

73.  Respondent agreed with Nurse #2's assessment and directed Nurse #2 to send the
Patient to the emergency room for evaluation.

1. Video Footage of the Patient’s Condition on August 30, 2018

74, Video footage taken of the Patient in the jail cell (#215) around 7:30 a.m. shows
the Patient laying in a cot, mimimally responsive to medical staff and correctional officers who
enter the cell. The Patient is able to move his head from side to side and move his hands, but he
remains on his back without any attempt to lift his head or body when others entered the room. At
one point in the video, the Patient's head is awkwardly resting against the concrete wall of the cell

and a correctional officer comes into the cell to pull the Patient’s cot mattress down to the foot of



the bed to free the Patient’s head from against the wall. It is apparent that the Patient lacked the
ability to re-position himself and free his head from against the concrete wall.

Th. At approximately 9:05 am., three correctional officers come into the Patient’s cell
to lift him from the cot to a wheelchair to assist him to use the in-cell toilet. One officer removes
the blanket from the Patient to reveal that the Patient is naked from the waist down; he has been
laying in his cot without pants, underpants, or an adult brief. 'With some wrangling, three officers
are able to lift the Patient’s limp body into the wheelchair without any assistance from the Patient.
As the officers push the wheelchair forward, the Patients limp legs get caught under the chair as
it is rolled forward — the Patient appears to be unable to move his own legs and prevent them from
being run over by the chair. As a result, the officers roll the chair backwards to the toilet. Two
officers lift the Patient and place him on the toilet seat, where he slumps over. At one point, the
officers are able to prop the Patient against the back wall so that the Patient can remain seated on
the toilet seat. After a few minutes, the officers lift the Patient off the toilet and place him back
into the wheelchair. They roll the wheelchair to the cot, lift the Patient’s legs onto the cot, and
leave the Patient slumped in the wheelchair, with his legs resting on the bed.

2, Override of Respondent's Directive that the Patient be Transported to
the ER

76. At approximately 1:30 p.m., Nurse #2 spoke with the county jail Administrator
(“Administrator'** about transporting the Patient to the nearby emergency room. The
Administrator, however, refused to authorize the Patient’s release or transport, despite the medical
directive from Respondent. The Administrator reasoned that the Patient was located in a medical

observation cell, was being monitored by jail staff, and had been observed by correction officers

% The removal of the County Jail Administrator’s name, repeated throughout the document, is a
non-substantive change made to conform with the Board's standard format in its past orders.
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using his arms and legs with no difficulty. The Administrator claimed that jail staff observed the
Patient able to use his hands to open and drink a juice box. The Administrator advised Nurse #2
that the Patient was considered a flight risk and may attempt to use a hospital transfer to escape,
which was why the administrator was denying Respondent's directive to transport the Patient to
the emergency room.

77.  Nurse #2 called Respondent again to inform him of the Administrator’s refusal to
allow the Patient to be transported to the hospital and the Administrator’s override of Respondent's
medical directive. Nurse #2 explained that correction officers had intercepted recorded phone calls
in which the Patient was “plotting™ an escape and that the Administrator was unyielding in her
refusal to release the Patient to a hospital due to a concern that he was a “flight risk.”

78.  Respondent did not attempt to contact the Administrator directly to demand the
Patient’s transport to the hospital. Nor did Respondent call 911 himself or direct Nurse #2 to call
911 to obtain an ambulance transport of the Patient to the emergency room. Instead, Respondent
directed Murse #2 to continue monitoring the Patient. Respondent explained that a MEnD medical
provider was scheduled to be present at the jail the next moming for rounds, who would be able to
assess the Patient. Notably, Respondent had never had a jail administrator overrule his medical
directives before.

79. At approximately 2:25 p.m., Nurse #2 entered the Patient's jail cell again. She
advised him that the Administrator would not allow him to go to the emergency room and that a

MEnD medical provider would be coming the next day to evaluate him.
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3. Video Footage of the Patient at Time of the Administrator’s Refusal to
Transport the Patient to Emergency Room (2:25 p.m. on August 30,
2018)

80.  Video surveillance footage from the jail cell at approximately 2:25 pm. on
August 30, 2018, shows Nurse #2 talking to the Patient as he is sitting in a wheelchair in the comer
of the cell. He has no pants on and is covering his lap with a blanket. He is holding an adult brief.
After Murse &2 leaves the room, the Patient attempts to put on the adult brief but is unable to move
his legs. He spends over 30 minutes attempting to put on the adult brief until he collapses onto the
nearby cot from his seated position in the wheelchair. He slips from the bed and falls to the cement
floor, where he lays naked from the waist down. After approximately 10 minutes, three correction
officers enter the cell and lift the Patient to his cot. One officer puts some adult briefs by the
Patient’s head and speaks to him for several minutes. Another officer comes in to mop the floor,
cleaning up what appears to be urine and a bright red liquid substance.

F. Friday, August 31, 2018

81.  The Labor Day weekend of 2018 began on Friday, August 31, 2018, and continued
through Monday, September 3, 2018,

82.  Medical Provider #1 is an RN and nurse practitioner who had recently been hired
by MEnD in early August 2018, to serve as a “medical provider.” Medical Provider #] was
scheduled to work on August 31, 2018, as part of her initial orientation and training with MEnD,
From her start date in early August 2018, until August 30, 2018, Medical Provider #1's MEnD

training included “shadowing” Respondent on rounds at the various facilities serviced by MEaD.*

% See 2018 calendar at https://www.timeanddate com/calendar/?year=2018& country=1,
*" During the Board’s investigation of this case, Medical Provider #1 noted that Respondent was
the only doctor at MEnD and her supervisor, He “dictated all the care and all the orders” for
inmates, although he did not actually sec patients. Instead, he would mainly review charts that
nurses provided, conduct medication reviews, and prescribe.
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While Medical Provider #1 was in training, Respondent continved to serve as the designated
medical provider for the county jail. *®

83.  Medical Provider #1began her day on August 31, 2018, expecting to meet
Respondent at the county jail, and accompany him on his rounds as the MEnD medical provider
serving the jail that day. However, on her drive, just minutes before she arrived at the jail,
Respondent called Medical Provider #1and informed her that he would not be able to make it to
the jail and that Medical Provider #1was to complete rounds on her own. This was the first day in
her employment with MEnDD that Medical Provider #1 would be working independently. Despite
Respondent’s knowledge of the Patient’s urgent need for medical care, Respondent did not advise
Medical Provider #1 about the Patient or his need for immediate care or evaluation.

84.  Upon arrival at the jail, Medical Provider #] proceeded to the nurses’ station where
she encountered Nurse #2 and Medical Technician #2 discussing an inmate (the Patient) who was
“faking™ paralvsis and incontinence. In the “control room™ of the jail, Medical Provider #1 also
overheard three or four correction officers similarly discussing the inmate (the Patient) and how
he was “faking” an illness. One officer asked Medical Provider #1, “Don’t you know what he
did?" and advised her that the Patient was incarcerated for child abuse. These correction officers
were making fun of the Patient, laughing about how he would not wear an adult diaper.

85. Medical Provider #1 decided to review the Patient's medical charts before

examining him. She noted that the Patient had been suffering with hypertension during his time

% While Respondent was evasive in his answers to the Judge's questions in this regard, it cannot
be disputed that Respondent was serving as the acting medical provider for the county jail at all
times relevant to this action. Respondent was scheduled to conduct rounds at the jail on August 31,
2018, with his trainee Medical Provider #1, but suddenly cancelled just before Medical Provider
#1 ammived. Respondent continued to act as the medical director for the jail and attending physician
for the Patient throughout the Patient’s stay at the county jail from August 25 1o September 2,
2018.

26



at the jail and was not taking his medications due to an inability to swallow. She also reviewed
the EKG that Nurse #2 had performed on August 27, 2018, that indicated that the Patient had
suffered a probable*” inferior infarct. Nurse #2 informed Medical Provider #1 that Respondent
knew about the EKG but was not concerned with the results.

g86. Medical Provider #1 proceeded fo conduct a medical examination of the Patient at
approximately 9:45 am. When Medical Provider #1and Nurse #2 entered the cell to conduct the
examination, they found the Patient laying on a mat on the concrete floor of the cell with a thin
blanket covering his lower body. His head was not on a pillow and he was unable to lift his head.
The cell smelled strongly of urine and sweat. The Patient’s adult brief was fully saturated with
urine, which had leaked and soaked the mat upon which the Patient was lying. The Patient
expressed that he was embarrassed because of this, but no one would assist him with cleaning or
changing.

87.  Medical Provider #1began her examination by having Nurse #2 take the Patient's
vital signs. The Patient’s blood pressure measured 183/116, his oxygen saturation was at
83 percent, and his pulse count was 113 beats per minute, all indicating that he was suffering a
seripus medical condition. The Patient explained that he had severe back pain and he was numb
from his waist down. In reviewing his medical history, Medical Provider #1noted that the Patient
complained of numbness from his stomach down for three to four days, and that he was now unable
to stand. During her physical examination of the Patient, Medical Provider #1 noticed that the

Patient had “diffuse muscle weakness,” which was most pronounced on the right side.

** This Finding of Fact has been revised consistent with Committee Exception #3. The revision to
this Finding of Fact is consistent with the evidence presented at the hearing.
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88.  Medical Provider #lobserved that the right side of the Patient’s mouth was
drooping, he had tears on his cheeks, and his speech was slurred. He was also drooling and had
urinated and defecated on himself, To test his neurological function, Medical Provider #1checked
for a “Babinski sign.” an involuntary reflex response to a specific form of stimulus obtained by
running a blunt object along the sole of a patient’s foot. An affirmative Babinski sign results in
the upward bending of the big toe and the fanning of the other toes in response to the stimulus. An
affirmative Babinski sign indicates that there may be an underlying nervous system or brain
condition causing the reflexes to react abnormally. Medical Provider #1 noted that the Patient had
no response to the Babinski test at all.

B9, Medical Provider #1 also noticed that the Patient was having difficulty swallowing.
He pleaded with Medical Provider #1 to belicve him that something was seriously wrong.
Nurse #2 described the Patient as erying and “begging for help.”

90.  Medical Provider #linitially thought that the Patient may have suffered a stroke.
After her assessment, however, Medical Provider #1ruled out a cerebrovascular accident (CVA)
and diagnosed the Patient with uncontrolled hypertension.

91.  Medical Provider #1decided that the Patient needed to be immediately transported
by ambulance to the nearest hospital for treatment. Medical Provider #linstructed Nurse 42 to
arrange for an ambulance to transport the Patient to the hospital immediately. It is unclear in the
record whether it was Medical Provider #1 or Nurse #2 who spoke with the Administrator about
the transport. According to Medical Provider #1, the Administrator told Nurse #2 that she would
not allow the Patient to be transported by ambulance, but that she would approve the transport to

the emergency room by officers in a police vehicle.
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92.  To prepare him for transport, and because he was dirty and soaked in urine, Medical
Provider #1decided to change the Patient into an orange set of “scrubs,” the type of attire required
by the jail to transport inmates outside of the facility. The Patient begged Medical Provider #1ta
not let the correction officers touch him because he was scared of them.

93.  Nurse #2 began by changing the Patient’s adult brief and putting a pair of orange
pants on him. The Patient was completely limp and unable to assist Nurse #2 in the clothing
change. According to Medical Provider #1, he was “like moving dead weight.” Medical Provider
#1further noticed that the Patient was cold to the touch, but vet covered in sweat.

94,  The nurses grew frustrated because none of the correction officers were helping the
women, 50 Nurse #2 went to the officer station to request assistance. Medical Provider #1 noted
that the correction officers were reluctant to help and would not touch the Patient. Finally,
Nurse #2 was able to get three male officers into the room to assist with changing the Patient and
getting him into a wheelchair. Two of the three officers lifted the Patient into the wheelchair and
Murse #2 was able to change the Patient’s shirt. The Patient was entirely limp and unable to assist
with the change of clothes. The Patient was able to sit in the wheelchair but kept slumping forward,
such that Nurse #2 had to hold him in the chair as an officer wheeled him from the room.

95,  Video surveillance footage of the jail cell from 8:50 am. to 10:00 am. on
August 31, 2018, corroborates the testimony of Nurse #2 and Medical Provider #1. The video
depicts the Patient lving on a mat on the cell floor, limp and despondent, unable to assist the nurses
or officers in their attempts to move him.

96,  After sending the Patient to the emergency room, Medical Provider #1 spoke with
Respondent again. Medical Provider #1explained that she had concems about a CVA (stroke).

Respondent did not oppose Medical Provider #1's decision to send the Patient to the hospital for
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evaluation, but was upset with the fact that Medical Provider #1 did not contact him before giving
the medical directive to send the patient to the emergency room.

97.  Atthis point in time, & diagnosis of Guillain-Barre Syndrome crossed Respandent's
mind as a potential cause of the Patient’s symptoms, and he discussed this “differential diagnosis™
with Medical Provider #1. Guillain-Barre Syndrome is a rare autoimmune disorder in which a
person’s own immune system attacks the nerves, causing progressive muscle weakness, numbness,
tingling, pain in the limbs, and paralysis. In some cases, Guillain-Barre Syndrome can be fatal.

. Two Hospital Visits — Friday, August 31, 2018

98.  The county jail deputies transported the Patient to the emergency room,* where he
arrived at approximately 10:34 am. on August 31, 2018. 'While at the hospial, the Patient was
seen by ER Doctor #1.%" ER Doctor #1's admission note reads:

[The Patient] is a 27 yr old male who presents to the Emergency Department [flrom

jail secondary to the fact that he says that he cannot move or feel either one of his

lower legs. This [has] apparently been going on for 4 days. 4 days ago he said he

fell out of his top bunk and since then he's had back pain and has been unable to

move his lower legs or feel his lower legs. He has pain in his lower back and also

his upper back. He also says that he's had trouble moving his upper arms also [sic].

When I ask about numbness he said “everything is numb.” He cannot pinpoint it

About 2 days ago he started having a left facial droop and couldn’t use the left side

of the face. He's not complaining of any chest or abdominal pain.

99,  During the examination, ER Doctor #1 observed that the Patient had a left-side
facial droop that included his forehead. He also noted that the Patient could not move his lower
legs and did not react to painful stimuli. The Patient was able to move his upper extremities,

although he stated that he was weak, his arms were numb, and he could not react to resistance. A

3 The removal of the health organization’s name, repeated throughout the document, is a non-
substantive change made to conform with the Board’s standard format in its past orders.

3! The removal of ER Doctor #1°s name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.
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rapid drug screen showed only the residual existence of Tetrahydrocannabinol (THC), the active
ingredient in marijuana.

100. ER Doctor #1 ordered a CT scan of the Patient’s head, cervical spine, abdomen,
pelvis, and chest, along with a complete blood count. The CT scans showed no evidence of trauma.
As a result, ER Doctor #1 decided to order a magnetic resonance imaging (MRI) of the Patient's
brain and spine. However, ER Doctor #1 did not have access to an MRI machine at that time. As
a result, he ordered that the Patient be transferred to a hospital that had an MRI machine,

101. The discharge summary written by ER Doctor #1 states:

The patient has symptoms of uncertain ¢tiology at this time. He continues to not

move his lower extremities, the facial droop may be Bell’s palsy since it does

include the forehead, however[,] without MRIs[,] I cannot rule out [spinal] cord

compression or CVA. I did do CAT scans which show no evidence of any fractures,
dissections, or any other acute traumatic processes. Unfortunately at this time |

cannot get the MRIs that are needed to rule out any significant cord compression or

other significant emergent processes. | did speak to the ER director who spoke to

MRI and at this time [ cannot get them done, therefore they recommend I transfer

the patient. 1 spoke to the emergency physician [. . .], and they wall accept the

patient. Patient will be transferred for further workup and evaluation.

102.  After a physical examination and a review of the Patient’s vital signs, blood work,
and CT scans, ER Doctor #]1 concluded that he could not diagnose the Patient’s medical condition
and considered the [ollowing “differential diagnoses™: spinal cord compression, fracture,
contusions, malingering, Bell's palsy, cerebral vascular accident, and aortic dissection.

103. The Patient was discharged from the emergency room al approximately 3:00 p.m.
and transferred by ambulance to an**emergency room in North Dakota, approximately two hours

away. The county jail deputies accompanied the Patient.

3 The removal of the health organization's name, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.
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104. The Patient ammived at the medical facility at approximately 5:35 p.m. and was
examined by ER Doctor #2.%* The Patient’s vital signs indicated a temperature of 98.1 degrees, a
pulse rate of 128 beats per minute, a blood oxygen saturation of 100 percent, and blood pressure
of 174/118. ER Doctor 82 noted that the Patient exhibited “facial asymmetry, weakness, and
numbness.” but did not notice any speech difficulty. As ordered by ER Doctor #1, MRIs of the
Patient’s entire spine and brain were performed, but the tests identified no abnormalities.

105. The Patient was under observation and testing at the hospital from approximately
5:30 p.m. until 11:15 p.m. It appears that the Patient remained in four-point restraints (hands and
ankles handcuffed to a medical gumey) at all times at the hospital, except for when the MRI was
completed. It is unclear how hospital staff conducted a full physical examination of the Patient’s
ability to move when he was so shackled.

1.  After examination, observation, and testing, ER Doctor #2 summarized the
Patient’s visit, as follows:

27-year-old male arriving as a transfer from [another emergency room}, Minnesota
with request of MRI. Upon arrival[,] the patient is noted to be alert, afebrile, and
hemodynamically stable with slight hypertension and tachycardia. Externally the
patient has no trauma to the head or neck. He 15 interactive and GCS is 15. He
reports generalized weakness to the upper or lower extremities[,] however
sensation is intent and symmetric. [ am able to elicit a[n] appropriate Babinski test.
The patient does pull away from painful stimuli of lower extremities. This time he
has no pain with palpation of the back. There is no evidence of averlying skin
infection or abscess. | believe this would be atypical to affect both the cranial nerves
and upper and lower extremities symmetrically. However[,] based on outside
examination and recommendation for MRI, we did obtain MRI of the brain[,] as
well as entire spinal cord[,] with no abnormalities. Laboratory studies demonstrate
no obvious cause for symptoms. In the emergency department [he] remains slightly
tachycardic. Following MRI[,| [] a second deputy arrived providing further
history that the patient was reportedly on a monitor last evening unknown to
the patient|.] [He] was witnessed moving his extremities without apparent
difficulty. At this time[,] after a prolonged period of observation [in] the emergency

* The removal of ER Doctar #2's name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.
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department[,] | do not find a cause for acute progressive neurologic condition

warranting emergency hospitalization. I did discuss both with the deputy sheriffs

as well as patient indications for emergent return locally or to [this emergency

room]. At this time the patient will be dismissed to return to jail.

107. These notes indicate at least one county jail deputy was advising the doctor that the
Patient was likely feigning his illness.

108. In addition, one nursing note reads: ‘[patient] witnessed wiggling toes in bed while
RMN's are outside of room standing in doorway.”

109. Consistent with the information provided by the deputy and nurse, ER Doctor #2°s
final diagnosis was: (1) malingering; and (2) weakness. “Malingering” was noted as ER Doctor
#2's primary clinical impression.

110. The Patient's discharge instructions read:

You have been seen today for generalized weakness. This may also be described as

fatigue.

Weakness is a common problem, especially in older individuals.

It is important to understand the difference between true weakness (real weakness
from a nerve or brain problem) and the more common problem of fatigue. These
words might seem similar, but they do mean very different problems.

. Fatigue: When a person is describing fatigue, they may feel tired out very
quickly even with just a little activity. They may also say they are feeling
tired, sleepy, easily exhausted and unable to do normal daily activities
because they don’t seem to have enough energy.

. True Weakness: When someone has true weakness, it means that the
muscles are not working right. For example, a leg might be truly weak if
you can't support your weight on it or if you can't get up from a chair
because the thigh muscles aren’t strong enough.

There are many causes of weakness including: infections (often kidney/bladder
infections or pneumonias), electrolyte abnormalities (low sodium, low potassium),
depression, and neurologic (brain or nerve disorders).

After looking at the results of the blood tests or X-rays, the cause of your weakness
is;
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. Unclear or unknown.

Itis VERY IMPORTANT to see your primary care doctor. More testing may be
needed to figure out the cause of your weakness.

YOU SHOULD SEEK MEDICAL ATTENTION IMMEDIATELY, EITHER
HERE OR. AT THE NEAREST EMERGENCY DEPARTMENT, IF ANY OF
THE FOLLOWING OCCURS:

Confusion, coma, agitation (becoming anxious or irritable),

Fever (temperature higher than 100.4°F / 38° C), vomiting

Severe headache

Signs of a stroke (paralysis or numbness on one side of the body, drooping
on one side of the face, difficulty talking)

. Worsening weakness, difficulty standing, paralysis, loss of control of the
bladder or bowels or difficulty swallowing.

" & & @

111. The Patient was discharged from the hospital at approximately 11:15 p.m. on
August 31, 2018, He was then transported back to the county jail by deputies.

H. Saturday, September 1, 2018

i Arrival Back at the Jail (12:30 a.m.)

112.  The Patient arrived back at the jail at approximately 12:30 a.m. on September 1,
2018. Video footage from the jail's garage port shows the Patient’s condition and treatment by
deputies upon amval back at the jail.

113. The video begins with four deputies talking in the garage, while the Patient remains
locked inside the police vehicle. One of the deputies opens the car door and attempts to gel the
Patient out of the vehicle. The Patient falls onto the concrete garage floor. While he lays on the
ground, four deputies stand over him and look down on him, but do not render any assistance.
Then, two deputies attempl 1o drag the Patient into a nearby wheelchair by grabbing him by his
arms. The Patient is completely limp and histless. He slips out of the wheelchair and falls to the
ground. Once again, the deputies stand over him and appear to be talking to him. The Patient does



not move and appears unresponsive. The deputies stand over him for approximately a minute or
twa, as the Patient lays, face down, on the concrete floor. Finally, two deputies lift the Patient into
the wheelchair and get him to sit up. The Patient is limp as his head falls backward and forward.
The deputies then wheel him into the jail and place him back into a medical segregation cell (#214).

114. Video footage of the Patient in his medical segregation cell from 12:45 am. to
6:00 a.m. depicts three deputies camrying the Patient into the cell and placing him onto a cot, with
his feet overhanging the bed. The Patient is completely limp and appears unconscious. The
deputies remove handeuffs from his wrists and ankles.

115. A few minutes later, an officer comes into the room, places a pillow above the
Patient’s head, and lays a blanket beside him. The officer spends several minutes in the cell
standing over the Patient, apparently talking to him, but the video is soundless so it is unclear
whether the Patient was able to respond in any manner. The Patieni appears semi-conscious.
Before leaving the cell, the officer throws the blanket over the Patient’s body.

116. The Patient does not change positions for the next nearly two hours (from 12:45
am. to 2:33 am.). He is lying on his back, his feet are hanging over the bed, and his left arm is
hanging off the bed. At 2:33 a.m., the Patient begins to shake and rolls off the cot, falling face-
first onto the concrete floor. His shirt is pulled up, exposing his bare midsection, as he remains on
the floor, in the same position, until at least 5:50 a.m. (over three hours), when the video ends.
This all occurs while correctional staff were apparently monitoring the Patient via video from the
control room.

117. By the time the correction officers returned the Patient to the jail on September 1,
2018, they were under the impression that the Patient was faking his illness (due to the hospital

diagnosis of “malingering™) and attempting to “manipulate”™ jail staff. According to one officer,
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becanse the Patient was facing a significant amount of prison time for his alleged criminal offense,
he was deemed a “high flight risk” and could be using the illness in an attempt to escape.,
2. Early Morning Briefing

118, The first note in the Patient’s jail medical records from September 1, 2018, was
written by Medical Technician #1, an unlicensed medical technician employed by MEnD. That
note states:

At approximately 0800 pt [Patient] stated he was on drugs while in jail and that's

what caused him to get sick. Gave the pt [Patient] a specimen cup to obtain a urine

d::ug screen to see if he was positive for anything. At 12:20 p.m. urine was still not

given.

119.  According to correction officer reports, the Patient told two officers that he had
consumed drugs while in the county jail and gave a detailed account of how he allegedly received
those drugs. Notably, however, the Patient had received a full drug screen while in the emergency
room just a few hours earlier and that drug screen detected no signs of illicit drugs other than THC.

120, Nurse #1, MEnD's director of nursing at the time, was the RN on duty at the county
jail the weekend of September | and 2, 2018. While Nurse #1 did not normally work in the county
jail, she agreed to cover the holiday shift because MEnD was short-staffed that weekend. Recall
that Nurse #1 was (and remains) Respondent’s romantic pariner and live-in girlfriend. Nurse #1
was aware of the Patient prior to the start of her shift.

121. Sergeant #1** was the correctional officer in charge at the county jail on
September 1, 2018. Sergeant #1 began her shifi that moming with a briefing by Sergeant #2* who

told her that the Patient retumned from the hospital during the night and that doctors at the hospital

* The removal of Sergeant #1's name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.
* The removal of Sergeant #2's name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.
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“were unable to find anything medically wrong with him." Sergeant #1 then called the
Administrator 1o advise her of the Patient’s condition and to request further direction. Sergeant #1
explained that the Patient “was continuing to not move his extremities around much and that if
staff tried to assist him, he would just go limp and was dead weight” Sergeanmt #1 asked the
Administrator if jail staff should assist the Patient with “toileting, feeding, etc.” even though the
hospital “found nothing medically wrong with him." The Administrator directed Sergeant #1 to
speak with MEnD medical staff to obtain further instructions on what the jail should do for the
Patient.

122. Sergeant #1 asked MEnD's on-duty medical technician, Medical Technician #1, to
call Nurse #1 and see when she would be arriving for her shifi. Medical Technician #1 responded
that Nurse #1 would be amiving shortly.

123, Nurse #1 arrived for her shift at the county jail at approximately 11:22 am. on
Saturday, September 1, 2018. Upon her amival, Sergeant #1 spoke with Nurse #1. According to
Sergeant #17s report:

When MERD [N]urse [#1 Jarnived[,] I let her know that [the Patient] was continuing

to tell staff that he was unable to move his extremities and that he couldn®t feel his

legs. [ also let her know that he was continuing to not move around much and that

he was just remaining to lay on his bed. I did tell her that [he] has been

communicating with staff. I asked her if she could see him and advise us what we

need to be doing for him. [ also asked whether or not we should be assisting him

with toileting, cating, etc. due to the fact that he was cleared by the hospital. Nurse

[#1] told me that she needed to review his medical records and to see him and then

she would let us know.

124, Nurse #1 began her shift by reviewing the Patient’s hospital discharge record that
indicated that the Patient had been diagnosed with “malingering and weakness™ at the hospital the
night before, and that no new medical orders were given. Nurse #1 had never seen a diagnosis of

“malingering” before in her career.
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125. Nurse #] also spoke with corrections staff who stated that the Patient had been
laying on his back in his cot since he retumed from the hospital. She was told that the Patient
“wiggled himsell onto the floor” during the night and had been seen moving his extremities.
MNurse #17s note states: “Talking with staff. Per COs [comrectional officers] that were at the hospital,
[Patient] changed his story every time doctors told him nothing was wrong." Consequently, before
even seeing the Patient, Nurse #1 had formed the impression that the Patient was fabricating his
illness and symptoms.

126. Despite this information, and the fact that the Patient was considered a “high
priority patient,” Nurse #1 did not immediately check on the Patient or conduct any asscssment of
his condition upon the start of her shift. Instead, she waited until approximately 2:05 p.m. (over
2% hours after the start of her shift) to make her first visit to the Patient’s cell **

3 Nurse #1's “Evaluation™ of the Patient

127. Nurse #1's medical notes indicate that her first “visit” with the Patieni was at
1:00 p.m. {This time is incorrect based upon video evidence which shows that Nurse #1 came to
the room at 2:05 p.m.). Nurse #1"s medical note reads as follows:

Pt [Patient] seen in cell. Laying on bunk face up. Cell smelled like urine and feces.

Pt [Patient] talking. Clearing his throat at times saying he's choking. Bouncing foot,

knees, thighs, and hands at time wiggling hips back and forth stating he’s trying to

move amnd cannot. States he wants to shower but wants help sitting up. Pt [Patient]

advised he needs to try himself. Reminded [him] ER imaging revealed no

significant findings 1o causes immobility and incontinence. States he wasn't
truthful as be thinks he has a[n] STD. Advised pt [Patient] STDs typically do not
present in this manner and he can have those issues addressed when he's up and
moving. Reports back pain/stiffness — reminded he needs to get up. Then states he
was using drugs in the jail but wouldn't say more unless [I] came to him to help

him up. Told [him] writer [Nurse #1 | doesn't bargain. Told pt [Patient] [that] writer
[MNurse #1] wants to do a UDS [urine drug screen]. Pt [Patient] calm. No fidgeting.

* Nurse #1 first appears at the door at 2:05:59 p.m. and stays unti] 2:08:39 p.m., less than three
minutes
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No S0B [shortness of breath]. No sweating. Will recheck tomorrow. ER called to
get full note.

128. Notably, Nurse #1, an RN and MEnD's director of nursing, did not conduct an
examination or full assessment of the Patient. Contrary to her notes, video evidence documents
that Nurse #1 did not examine the Patient at 1:00 p.m.*" Instead, Nurse #1 first appeared in the
Patient’s cell at 2:05 p.m. on September 1, 2018 — over 2} hours after she arrived for her shift —
despite the fact that the Patient was, by far, the patient with the most serious illness and despite the
fact that the Patient spent the entire day prior in two ¢cmergency rooms.

129.  The video shows that, instead of conducting an examination of the Patient, Nurse
#1 merely stood in the doorway of the Patient’s cell, at a distance of at least ten feet, and spoke
briefly with the Patient from across the room. Her interaction with the Patient lasted less than
three minutes. From this brief and distant interaction, Nurse #1 drafted her medical note dated
September 1, 2018, listing the time as 13:00 hours (1:00 p.m.).

130,  Nurse #1 admits that she did not conduct a formal nursing assessment of the Patient
on September 1, 2018. She did not check the Patient’s vital signs, such as his blood pressure,
bloed oxygen saturation, or temperature. She did not check his lung function or listen to his breath
sounds with a stethoscope. She did not conduct an assessment of his ability to stand or lift his
arms, nor did she test his reflexes. Indeed, she did not touch him or come near him. Despite her
notes to the contrary, from the distance that Nurse #1 stood (approximately ten feet away), there
is no way that Nurse #1 could have assessed the Patient’s ability to breathe or swallow; nor could

*" The video exhibit captures everything occurring in the Patient’s cell from 12:04 p.m. until 3:28
p.m, on September 1, 2018.
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she have determined whether he was sweating.”® At no time does Nurse #1 assess the Patient’s
hydration or nutrition. Moreover, even though she notes that the cell “smelled like urine and
feces,” she does not attempt to change the Patient’s adult briefs or clean him. In essence, Nurse #1
stood as far as possible from the Patient and provided him no care whatsoever in the two-minute
interaction she had with him that day. According to Nurse #1's testimony, when the Patient
pleaded for assistance, she informed him that she would not “bargain™ or “negotiate™ with him.
She stated that she was “not coming into a room as a bargaining chip.”

131. Nurse #1°s next entry in the medical narrative of September 1, 2018, indicated a
time of 1:50 p.m. In that note she writes:

CO [correction officer] called and they helped him sit up and he was able to hold
himself up.

132. However, Nurse #1 was not present when the comrection officers came into the
Patient’s cell at 12:04 p.m. and again at 2:31 p.m. Nurse #1 admits that she never asked to review
any video footage of the Patient in his cell. Thus, her medical note merely reflects what the
cormrection officers allegedly told her.

4. Video Footage of the Patient: 12:00 p.m. — 3:30 p.m. September 1, 2018

133. The video evidence shows what actually occurred during these two interactions
with comrection officers.

134.  The video begins at 12:04 p.m. on September 1, 2018. The Patient is lying on his
back in the cot; he is still wearing the orange jumpsuit from the day before. His shirt is half off
his bodv. An officer comes in at 12:05 p.m. and attempts to prop the Patient up against the wall

#* The Administrative Law Judge urges the Board to carefully review the video evidence of
Nurse #1s interaction with the Patient and forward the information from this case to the Minnesota
Board of Nursing for violation of the Nurse Practice Act, if the Board has not done so already.
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by putting a pillow between the Patient’s head and the wall. The Patient is completely limp and
his head is slumped down, with his chin resting on his shoulder. The officer then goes to the foot
of the bed and pulls the Patient down by his feet so the Patient’s head is not shoved up against the
wall. The Patient appears semi-conscious and mostly unresponsive. The officer returns a few
minutes later with a wheelchair and a lunch tray. The Patient does not react or attempt to eat or
move. The Patient continues to lay on his back and does not change positions for over the next
two hours. He appears to be in a sleep or unconscious state. His head is cocked to the side with
his left ear on his left his shoulder. Occasionally, his feet, hands, and head twitch and jerk, but he
does not change his sleeping position.

135. At 2:05 p.m., Nurse #1 comes to the door of the cell and stays for approximately
two minutes (as described above). The Patient appears semi-conscious and is moving his mouth.
Two and a half hours later, the Patient has still not moved from his back; he remains on his back
with his head cocked to the side.

136. At2:3]1 pm., a comrectional officer enters the room and walks back out. The officer
returns with a second officer. The Patient does not move. One of the officers stands on the bed,
straddling the Patient, and grabs the Patient’s arms to lift him up to a semi-scated position. The
other officer grabs the Patient’s feet and swings them off the bed while the first officer holds the
Patient up by his arms. The Patient is completely limp and not assisting the officers. Together,
the officers then prop the Patient against the wall in a slouched, seated position. The officers
remove the Patient’s orange shirt and spend several minutes talking to the Patient, as he is slouched

against the wall.” Eventually, the Patient slips down the wall and the two officers prop him up

¥ Recall that none of the videos contain sound and cannot be of assistance in determining what
the officers or the Patient are saying.
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again, this time to a more erect seated position against the wall. Then one of the officers grabs a
urine sample jar and presents it to the Patient for a drug test.

137. Once propped up the second time, the Patient has the strength to remain upright but
has his back up against the wall. He is talking and nodding his head but not moving his arms from
his sides. He appears in communication with the two officers for approximately 15 minutes, but
because the video does not contain sound, it cannot be determined if the Patient’s speech is slumed
or if he is lucid. The officer with the urine sample cup places it in the Patient’s hand. The Patient
is unable to maneuver it to his pants.

138. The officer pulls down the front of the Patient’s pants slightly and places the
Patient’s hand in the waistband of his pants to apparently assist the Patient in placing the urine
sample cup in his pants, The officer then leaves the room. The Patient wiggles his body but does
not remove his hand from his pants. The Patient's hand remains in the waistband of his pants for
the next half hour. The Patient eventually slides down the wall onto his right side (his hand still
in his pants). A third officer comes into the cell and props the Patient up again against the wall
and frees the Patient’s hand from his pants. The Patient slides back down onto his side and again
the officer comes in to prop him up against the wall. The officer grabs the Patient’s hands and
attempts to 1ift him, but the Patient slides to his side. The officer proceeds to prop the Patient up
against the wall at least two more times. When it is apparent that the Patient is unable to sit up,
the officer leaves the room, taking the wheelchair with him. The officer retums and pushes a
walker toward the Patient, who is now slumped in the bed. The officer aftempts to get the Patient
to sit up and use the walker by placing the Patient's hands on the walker, but the Patient slumps
over the walker while seated on the bed. The video ends at 3:28 p.m. on September 1, 2018,

139. Nurse #1 admits that she did not see the Patient again that day.
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140. According to a report written by Sergeant #1, Nurse #1 advised Sergeant #1 that
there was nothing medically wrong with the Patient and that correctional staff should not be
asgisting him with feeding, toileting, and other cares because the Patient was capable of doing
those things himself “as he was medically cleared by the hospital.”

141. Sergeant #1then called the Administrator to update her on the Patient’s condition.
Sergeant #1left a message for the Administrator stating that MEnD medical staff instructed the jail
staff that they should not be doing anything for the Patient because “there is nothing wrong with
him medically.” The Administrator returned Sergeant #1's call and directed, “if medical states
there is nothing wrong . . . then go with it.™*

8 Murse #1’s Consult with Respondent: 5:30 p.m., September 1, 2018

142, Murse #1's notes indicate that at 5:30 p.m. she spoke with Respondent, afier
receiving the Patient’s emergency room records from the hospitals. This was the first time that
MNurse #1 reported to Respondent about the Patient.

143. Nurse #] read through the emergency room records with Respondent and ER
Doctor #2°s diagnosis of “malingering.” Respondent noted that a diagnosis of “malingering”™ was
quite “unusual.”

144, Respondent did not ask about the Patient's current vital signs. He did not ask her
if she had completed an assessment of the Patient’s reflexes or ability to stand, He did not ask if
Nurse #1 had completed any type of neurological examination or assessment on the Patient.
Instead, Nurse #1 only discussed the records from the hospital the day before, what jail staff had
told her, and “her observations™ of the Patient. Respondent did not instruct Nurse #1 to perform

any assessments or tesis on the Patient; nor did Respondent ask Nurse #1 1o send him a full copy

% Ellipsis included in Sergeant #1's report. There is no content removed from the quote.
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of the emergency room records so that he could review them himself. Instead, Respondent’s only
directive was that the Patient should be seen by a neurologist after the holiday weekend (i.c., after
Tuesday, September 4, 2018). In order for a neurologist to see the Patient during the holiday
weckend, MEnD staff would need to send him back to the hospital on an emergency basis.
Respondent “did not even think” about sending the Patient back to the hospital: nor did Respondent
call ER Doctor #2 to discuss the diagnosis of “malingering.” Yet at this time, Respondent
continued to have Guillain-Barre Syndrome on his mental list of “differential diagnoses.”

145. Respondent and Nurse #1 simply concluded that the Patient’s symptoms and
diagnosis of “malingering” were “puzzling” and “bizarre”

6. Imstructions to Correctional Staff

146. Murse #1 ended her shift at 5:45 p.m. on September 1, 2018. During her shift on
September 1, 2018, Nurse #1's only visit with the Patient was when she stood at the door of his
cell around 2:05 p.m. for approximately three minutes. Video footage evidences that Nurse #1 did
not check the Patient’s vital signs, examine the Patient, or provide the Patient any medical care on
September 1, 2018.

147. Before ending her shift that evening, Sergeant #1 instructed her replacement,
Sergeant #2, that “medical stated that we didn’t need to assist [the Patient] with anything as there
was nothing medically wrong with him and he was capable of doing it himself.”

148,  Similarly, two correctional officers*! noted in their reports that at the evening shift
turnover on September 1, 2018, the jailers were informed that the Patient “had been found

medically sound and would be responsible for his own care until [the correctional officers] were

* The removal of the correctional officers” names, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.
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told otherwise.” Later that evening, MEnD Medical Technician #1 advised a correctional officer
that officers were not to be giving the Patient any medication until he was able to sit up and swallow
on his own.

I Sunday, September 2, 2018

1. Sunday Morning (8 a.m. to 10:15 a.m.)

149.  Nurse #] started her next shift at the county jail on Sunday, September 2, 2018, at
approximately 8:15 a.m. When she ammived, she found the Patient sitting in a wheelchair in the
hallway by the medical cells. The correctional officers were planning on showering him becanse
he was covered in his own excrement. Nurse #1 noted that the Patient’s pants were urine soaked
and urine was running out of the pantleg of the same orange scrubs that the Patient had been placed
in for his transport to the hospital two days earlier (Friday moming, August 31, 2018). Nurse #1
asked the Patient if he was “incontinent™ and he indicated that he was unable to ambulate to the
toilet, which was why he had urinated on himself.

150. One of the correctional officers told Murse #1 that the Patient had spoken with his
mother on Saturday and his mother told him “to knock this off.” Nurse #1 understood this to mean,
again, that the Patient was faking his symptoms.

151. Nurse #] observed that the Patient was sitting upright in the wheelchair on his own,
with his hands in his lap, and holding his leg out such that his heels were lifted off the ground.
When speaking with the Patient, Nurse #1 noted that he was talking out of the right side of his
mouth. Her medical notes state: “[flace composure normal except when talking, he only used right
side of mouth. As conversation progressed, he used both sides of mouth.” Nurse #1 noted that

the Patient licked both sides of his lips with his “full tongue.™
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152. The Patient stated that he was thirsty and that he tried to eat and drink but could
not. Nurse #1 obtained a juice box with a straw. At first the Patient declined to drink, but Nurse #1
insisted that he drink. The Patient was unable to hold the juice box, so Nurse #1 poured the juice
into his mouth. While Nurse #1's medical note states that the Patient “swallowed” the juice, she
also noted that she heard a “gargle” in his throat. The Patient expressed that he was choking, but
Nurse #] did not believe it because she thought she saw him swallow the juice.

153, Nurse #1 agreed with the correction officers that the Patient should be bathed, so
she directed that he be placed in a restraint chair and wheeled into a shower stall. According to
her notes, this method was the “best plan w(ith] available resources.”

154. There is no video footage of Nurse #1°s exchange with the Patient in the hallway
because the Patient was located outside of the medical surveillance cell

155, Video footage of the Patient, prior to Nurse #1's arrival that momning and after
Nurse #1's interaction with the Patient in the hallway at approximately 8:30 am., porirays the
Patient’s actual condition and contradicts the description in Nurse #1°s medical notes.

2. Video Footage of the Patient from 6:00 a.m. to 12:00 p.m. (September 2,
2018)

156. The video begins at 6:00 am. and shows the Patient laying on his back on a thin
blue mat on the concrete floor of his medical segregation cell (cell #214). He is still shirtless from

when the officers removed his orange scrub shirt the day before (September 1) and he is still in the

% Although such video may have existed at one peoint in time, upon subpoenaing the county jail
for such video of the hallway outside of cell 214 and 215, the county jail responded that it had
already produced all videos of the relevant timeframe and if the video was not on the hard drive it

had produced, then it no longer existed.

This footnote has been added consistent with Committee Exception #4. The revision to this
Finding of Fact is consistent with the information considered by ALJ O'Reilly.
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same orange scrub pants that he was placed in for his transport to the hospital two days earlier
{August 31). There is a walker and a tray of food beside him from the night before that appears
undisturbed. His legs are limp, but he is able to roll his head from side-to-side and shake his arms
and hands in a non-purposeful manner. He remains lying on his back the entire time and does not
change positions.

157. At 7:43 a.m., a cormection officer enters the cell with another tray of food and
removes the tray from the day before. The officer places the new tray on the bed, out of reach of
the Patient, who is lying on the floor. The Patient does not move when the officer is in the room.

158. The Patient remains in the same position — on his back — for over two hours (until
£:1% a.m.) when a correction officer comes into the cell and drags the Patient out of the room by
grabbing the mat beneath the Patient and dragging it through the cell door, into the hallway, outside
of the camera range. The Patient is dragged out of the cell around the same time that Nurse #1
arrives for her shift that day (Nurse #1 clocked in at 8:16 a.m.). (Recall that Nurse #] found the
Patient in the hallway at approximately 8:30 am.)

159. Once the Patient is out of the cell, a jail employee comes in to mop and clean the
cell. The employee mops the floor twice. The employee brings in a new white mat for the cot and
a new pillow, but later removes the white mat, leaving the pillow on the bed.

160, At approximately 3:40 am., the correction officers take the Patient to holding
cell #222 to perform a sponge bath. Video footage from that cell depicts the officers wheeling the
Patient into the cell in a wheelchair. The Patient is still in the orange scrub pants and is shiriless.
He is sitting upright with his hands in his lap. Using a bucket of water and some towels, an officer
wipes down the Patient's upper body. The Patient does not assist in any way by lifting his arms,

efc.
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161. Two additional officers enter the cell at 8:55 am. and the three officers lift the
Patient out of the wheelchair and place him on the concrete floor. They proceed to remove his
pants and adult brief and sponge wash his body. The officers roll the Patient over and wash his
back side, return him to the wheelchair, and roll him out of the cell.

162.  The Patient is brought back to the medical segregation cell (#214) at 9:07 a.m. He
is naked in a wheelchair, with a blanket draped over him. Two officers wheel him into the room
and one starts wiping the Patient down with a towel, as the Patient sits, unassisted, in the
wheelchair. The Patient’s hands are in his lap, his feet are on the ground, he is sitting upright in
the chair, and he wiggles his torso a bit, although he does not make any movement to assist the
officer who is wiping him down with a towel.

163, A blue mat — like the one that the Patient was lying on when he was dragged out of
the cell - is brought info the cell. A third officer enters the cell and the three officers, together,
lift the Patient out of the wheelchair and lay him on the mat. They throw a hand towel over the
Patient's groin and roll the wheelchair out of the room.

164. While the Patient is able to shake his arms and hands in a random manner, he does
not assist the officers when they are moving him. He remains completely limp. The officers roll
the Patient to his side and towel off his back side then retumn him to his back.

165, It takes all three officers to place the Patient in a new adult brief. The officers lift
him up by his legs and put a blue pair of serub pants and socks on him, but they do not put him in
a shirt. The Patient remains limp and shirtless, and he does not assist the officers when they are
moving, bathing, diapering, or clothing him.

166. The officers then lift the Patient by his arms and legs to place him more squarely

on the mat on the floor. They place a pillow under his head, a blanket over his body, and a tray of
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food at his side on the floor. The Patient remains on his back and does not change positions
throughout the remainder of the videos, which end at noon. The Patient does not move his legs,
but randomly moves his arms and hands in a limp and listless manner.

167. At one point, around 10:12 a.m., the Patient appears to try and touch a juice box
from the tray located on the floor alongside his body, While the juice box is loosely in or near the
Patient's hand (resting on the floor), the Patient does not attempt to lift or control it in any manner.
Periodically, the Patient twitches his right arm and hand, and shakes his head back and forth, but
the Patient does not change positions or move from his back.

168. At approximately 10:39 a.m., the Patient spits a white substance from his mouth
onto the pillow, which remains on his pillow until 11:38 a.m., when a correction officer enters the
cell, flips the Patient’s pillow over to hide the excretion, and uses toilet paper to wipe the white
substance from the Patient’s mouth. The officer then leaves the room.

169. At 11:51 am., another correction officer comes in the cell with a new tray of food,
which he places beside the Patient on the floor. The officer takes away the plate of food that was
left there for breakfast. The video ends at approximately 12:00 p.m.

170. While the videos of the Patient in the medical segregation cell and shower cell were
available to Nurse #1 upon request, she did not ask to review any video of the Patient to evaluate
his condition. In addition, because Respondent was located outside of the secured facility, he did
not have access to the videos.

i Nurse #1°s Second Observation and Consaltation with Respondent
(11:00 a.m.)

171. Nurse #1°s next note in the Patient’s medical records is dated September 2, 2018,

at 11400 am. In that note, WNurse 1 writes:
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Pt [Patient] was showered by officers who cleansed perineumn. He had been placed

in an adult brief. Laying on mattress on cell floor. Apple juice in hand. Updated

[Respondent]. Spoke to [Sergeant #1]. COs [correction officers] to use straws to

assist him with drinking periodically and meals. 'Will recheck tomorrow.

172. Nurse #1"s note is in stark contrast to what appears in the videos of the Patient from
8:00 a.m. to noon that day. While Nurse #1%s 11:00 a.m. note would make it appear that she
provided some type of care or assessment of the Patient a1 11:00 a.m., she, in fact, did not. Rather,
MNurse #] merely “peeked onto his cell” from the one-foot-by-one-foot window in the door at
approximately 11:00 a.m. for approximately “ten seconds or less.”

173. According to Nurse #1s trial testimony, when she looked in on the Patient from
the small cell window at approximately 11:00 a.m., he was “laying comfortably” and had a juice
box in his hand. In reality, around the time Nurse #1 created her 11:00 a.m. note, the Patient
appeared to be unconscious™ on the floor of his cell, excreting & white substance from his mouth,
which appears on his pillow from 10:39 a.m. to 11:38 a.m., for nearly an hour.

174. Nurse #1 consulted with Respondent by telephone at approximately 11:10 a.m. on
September 2, 2018, to discuss the Patient. Like the day before, Nurse #1 had not taken the Patient's
vital signs or conducted any formal examination or assessment of the Patient on September 2,
2018. In addition, Respondent did not ask Nurse #1 for the Patient’s vitals, he did not instruct her
to conduct an assessment or examination, and did not ask her to obtain any other information about
the Patient. Instead, Respondent instructed her to continue monitoring the Patient. Based upon

the information that he obtained from Nurse #1, Respondent did not believe that the Patient’s

condition warranted a return to the hospital that day.

%3 This Finding of Fact has been revised consistent with Committee Exception #5. The revision to
this Finding of Fact is consistent with the evidence presented at the heaning.
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4. Nurse #1°s Final Observation of the Patieot (2:00 p.m.)

175. At approximately 2:00 p.m., Nurse #1 conducted a final “check™ on the Patient.
She did this again by mercly “pecking in" through the one-foot-by-one-foot window in the
Patient's jail cell door. In the ten seconds or less that she observed the Patient, she noted that the
Patient was lying on his back “sleeping comfortably™ and that drool was rolling down his cheek.
From her position outside the room, she concluded that the Patient “was breathing normally.”
Nurse #1 did not enter the room, did not attempt to communicate with the Patient, did not check
the Patient's vital signs, and did not conduct any assessment on the Paticnt. Nurse #1 also had no
idea when the Patient had eaten his last meal. Instead, Nurse #1 simply ended her shift.

176. In sum, at no time, during either of her shifis on September | or 2, 2018, did
Murse #1 check the Patient’s vital signs or conduct a formal nursing assessment on, or physical
examination of, the Patient. Nurse #1°s only interaction with the Patient on September | and 2,
2018, involved: (1) standing in the doorway of his cell for approximately three minutes at around
2:00 p.m. on September 1, 2018: (2) encountering the Patient in the hallway (outside of available™
video coverage) at approximately 8:15 a.m. on September 2, 2018; and (3) peeking in the small
window of the Patient’s cell at 11:00 a.m. and 2:00 p.m. on September 2, 2018,

177. Nurse #1 ended her shift on September 2, 2018, at 2:27 pm. Before leaving,
Murse #] gave the following instructions to jail staff:

Nurse [#1] advised that staff were to assist [the Patient] with drinking fluids

regularly by using a straw to the mouth. She also said that we should help [the

Patient] with feeding even if it was broth through a straw. Nurse [#1] also stated

that we should change his briefs as needed. She went on to state that if [the Patient]

isn't re[-]positioning himself, that staff should change his position and to use a
blanket if necessary to re-position him.

* This Finding of Fact has been revised consistent with Committee Exception #6. The revision to
this Finding of Fact is consistent with the evidence presented at the hearing.
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178. Surveillance video depicis the Patient laying on a mat on the floor of his cell for the
remainder of the afternoon. He does not change positions from his back. His right arm twitches
periodically and his head moves from side to side. At 2:55 p.m., a white substance can again be
observed coming out of his mouth. By this point, Nurse #1 had already left the facility for the day.

5 The Patient’s Death: 5:12 p.m.

179. At 4:46 p.m., a correctional officer enters the Patient’s cell to bring him dinner.
The Patient is still laying on the floor, unable to speak or sit up. The correction officer spends
several minutes standing over the Patient attempiing to talk to him, but the Patient remains
unresponsive. The officer attempts to lift the Patient to a sitting position by grabbing him by the
arms and pulling him up, but the Patient’s body is completely limp. A second correction officer
then comes into the cell to help prop the Patient up against a plastic storage container. The
Patient’s head falls straight back, as if completely lifeless, and the officers lie him down again.
The officers rell the Paticnt onto his side and a third officer enters the room.

180. At 4:52 p.m., MEnD Medical Technician #1 enters the room with a cart to take the
Patient's vitals. The officers and Medical Technician #1 were unable to get a blood pressure. The
Patient’s pulse rate, which, at first, measured 66 BPM, became undetectable. Neither Medical
Technician #1 nor the officers attempt CPR or other lifesaving measures. At 4:58 p.m., officers
came in with an Automated Extemal Defibrillator (AED) and started chest compressions.
Paramedics were called and ammived at 5:01 p.m. CPR was attempted by the paramedics but was

unsuccessful. The Patient was pronounced dead at 5:22 p.m.
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6. Motification of Death

18]1. Nurse #] was on her drive home when she received a call from Medical Technician
#1 notifying her that the Patient had died. She then called Respondent to advise him of the
Patient's death.

182, At 8:07 p.m. on September 2, 2018, shortly afier the Patient was pronounced dead,
Sergeant #2sent an email to all correctional staff at the county jail stating;

Anybody who had contact with [the Patient] needs to write a report under I[CR#

1800969 that is created. Document all contact physical and verbal, This is a private

incident and no information should be given out to anyone from the public

including family members and should not be talked about outside the facility.

Holding cell 214 is sealed as a crime scene until an autopsy is complete on the

inmate that was in there. No one is allowed in there for any reason at all.

Everything in there including the AED is pari of the evidence scene. [An]

[ijnvestigator [...]"*has left us his AED which is in 2nd floor control by the

stairwell to have in the meantime. There is one still located in the first floor control

as well. Lead investigator is[. . .]J* from the PD, once he gives the ok, the room can
be cleaned up and put back in use.

183. Twenty-four supplemental reports were prepared by county jail staff; 18 were
written in the days following the Patient’s death on September 2, 2018, and six were written on
September 2, 2018.

184, Medical Provider #1 returned to work at MEnDD on September 4, 2018, the Tuesday
after Labor Day, to learn that the Patient had died on Sunday, September 2, 2018. Medical
Provider #1 heard Respondent talking to his attorney on the telephone about a death at the county
jail and she ingquired more from Respondent. Respondent advised Medical Provider #1 to “not

% The removal of the investigator's name is a non-substantive change made to conform with the
Board’s standard format in its past orders.

% The removal of the lead investigator's name is a non-substantive change made to conform with
the Board's standard format in its past orders,
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jump to conclusions because it could impact the company.”™ Respondent stated that the Patient
probably “did this to himself” by giving himself a blood clot from faking an illness or perhaps
stuck a sock down his own throat.

185, “Horrified” by what she described as the “neglect” and “incompetency” she
witnessed from county jail and MEnD medical staff, Medical Provider #1 tendered her
resignation’” from MEnD that same day. In her mind, Medical Provider #1 belicved she witnessed
a “murder.” Medical Provider #1 contacted several state agencies to report what she witnessed,
including the Department of Corrections. She never heard back from the Department of
Corrections.

186. To Nurse #2's knowledge, Respondent never asked for nursing notes or jail video
footage after the Patient’s death.

187. It is undisputed that Respondent did not have access from outside the jail to view
the surveillance footage of the Patient in the medical segregation cell and that Respondent did not
perform any evaluation of the Patient on his own. Respondent relied upon the assessments and
obhservations of his on-site medical staff and the emergency room records from the hospitals, as
described to him by Murse #1.

I188. It is not uncommon, in the system of correctional medicine, that a physician is not
on-site at all times to evaluate inmates and must rely on the observations and evaluations conducted
by on-site medical staff, correctional officers, and other medical professionals outside of the

correctional facility who conducted their own assessments.

*T This Finding of Fact has been revised consistent with Commitiee Exception #7. The revision to
this Finding of Fact is consistent with the evidence presented at the hearing.
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189. Respondent notes that, after the Patient’s death, MEnD practices give more scrutiny
to reports by correctional officers. MEnD training now emphasizes the importance of assessments,
evaluations, and the taking of vital signs.

190. Mo adverse action was taken by MEnD against any of the employees involved in
the Patient's care. In an interview with the Attorney General’s Office after the Patient’s death,
Respondent stated that he “was very proud of the way [Nurse #1] handled the case™ by “carfing]
for this patient™ and “provid[ing] dignity for him.”

III. Cause of Death

191.  Anautopsy was performed on the Patient by the Ramsey County Medical Examiner
(“Medical Fxaminer™),** on September 4, 2018. The Medical Fxaminer made two “anatomical
diagnoses™: (1) pneumonia; and (2) cerebral edema. The Medical Fxaminer made no
determinations as to the cause of death or manner of death in his report. The preliminary findings
note “no anatomic cause of death.” The toxicology report identifies only the presence of only
Delta-9 THC and no other drugs or controlled substances.

192.  Expert #1* is the Chief Medical Officer and Vice President of Medical Affairs at
a metropolitan hospital® in Minnesota. He received his Bachelor of Science and medical degrees
from the University of Minnesota and completed a residency in neurology at the University of

Minnesota Medical Group. He has served as an Assistant Professor of Neurology and the Director

¥ The removal of the Ramsey County Medical Examiner’s name, repeated throughout the

document, is 8 non-substantive change made to conform with the Board's standard format in its
orders.

* The removal of Expert #1°s name, repeated throughout the document, is a non-substantive

change made to conform with the Board's standard format in its past orders,

" The removal of the health organization’s name, repeated throughout the document, is a non-

substantive change made to conform with the Board’s standard format in its past orders.
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of a Neurology Clinic in the Twin Cities;*' the Head of the Department of Neurology at a hospital ™
in Fargo, North Dakota; and the Head of Neurology and Medical Director of the Neurosciences
Division of a medical group™ in Minnesota.

193,  Prior to serving as the Chief Medical Officer for a metropolitan hospital, Expert
#lpracticed for 15 years as a general neurologist. He has researched and taught on numerous
neurclogical topics, including Guillain-Barre Syndrome, a rare autoimmune disorder in which a
person’s own immune system damages the nerves, causing muscle weakness and sometimes
paralysis. In rare instances, especially when medical treatment is not timely provided, Guillain-
Barre can be fatal.

194. Expert #1 opined that the Patient most likely died of respiratory failure caused by
Guillain-Barre Syndrome. Expert #1's expert opinion is based upon his review of the record,
including MEnD and emergency room medical records, the Ramsey County Medical Examiner’s
Report, and surveillance video of the Patient included as Exhibit 112 to this hearing record.

195, According to Expert #1, Guillain-Barre Syndrome’s “only clinical findings are
typically an ascending weakness,” starting in the legs, working up to the face, and affecting internal
organs. This ascending muscular weakness can ultimately affect the lungs and prevents them from
functioning, resulting in death by respiratory fmlure.

196. Guillain-Barre is largely a clinical diagnosis, although a spinal tap cen be used to

confirm the disease. This is what makes Guillain-Barre difficult to diagnose by medical personnel.

' The removal of the health organization’s name, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.
52 The removal of the health organization’s name, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.
% The removal of the health organization’s name, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.
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Generally, a family practice physician who recognizes signs of Guillain-Barre will refer a patient
to a neurologist for further evaluation and diagnosis.

197. Symptoms of Guillain-Barre include pain and discomfort (including in the chest
and back); tingling in the extremities; progressive muscle weakness; difficulty speaking, breathing,
and swallowing; excessive sweating; erratic blood pressure; facial drooping; difficulty moving
extremities; inability to stand or ambulate; and paralysis. These symptoms are progressive and
can floctuate, Ways to identify if a patient is feigning symptoms include evaluating a patient’s
mobility and ability to stand, and “teasing out” attempts to falsely exhibit weakness.

198. Beceuse lungs are generally able to exchange oxygen until they are extremely weak,
patients who suffer from Guillain-Barre can have normal blood oxygen saturation levels up until
the patient's lungs become completely paralyzed by the disease. When the paralyzing weakness
reaches the lungs, death can occur quickly if ventilatory support is not provided. In most cases,
patients with Guillain-Barre are able to be treated before this happens. If the disease has
progressed to the lungs, patients who receive medical care can often be infubated in an intensive
care unit to avoid death until the patient’s immune system is able to recover through medical
treatment. However, in rare cases, individuals have died due to the progressive paralysis
associated with Guillain-Barre that ultimately affects the respiratory system and stops the patient
from breathing.

199.  Guillain-Barre Syndrome is survivable with appropriate medical care and most
patients are able to recover from the disease and live normal lives. In approximately one-third of
patients diagnosed with Guillain-Barre, the discase stops progressing on its own and does not
require extensive medical treatment; another one-third of the patients suffer more extensive

paralysis and weakness requiring medical intervention; and approximately one-third require
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ventilation to assist with breathing while their immune systems recover. Of the one-third of
patients who are intubated, approximately ten percent do not recover and end up dying from the
disease.

200. Expert #1 opined that, at 27 years old, the Patient would have had a better chance
of surviving had he received proper medical treatment. In other words, appropriate and timely
medical intervention may have saved the Patient’s life.

201. Guillain-Barre is a relatively rare illness, but due to the risk of disability and death,
it is a well-known neurological disease to trained neurclogists. It is not, however, widely known
to non-medical personnel and even physicians can miss the diagnosis, particularly if they believe
there could be another explanation for the generalized weakness the patient is experiencing. This
type of preconceived notion is referred to as “anchoring bias” and can affect a provider's ability
to diagnose iliness. In this case, the jailers and medical providers — including those at the two
cmergency rooms— believed the Patient may have been feigning his illness in an attempt to
manipulate staff or orchestrate an escape. Therefore, they were unlikely 1o recognize the
symptoms as part of a serious illness or diagnose it as Guillain-Barre.

202. Malingering is a rare diagnosis but is more common when & physician cannot
determine the cause of the symptoms and a patient has “secondary gain™ by feigning illness; for
example, an inmate attempting to get out of the jail or an employee who wants to get out of work.
Expert #1 was not surprised that the emergency room doctors did not include Guillain-Barre
Syndrome as a possible cause of the Patient's illness because they did not have full information as
to the progression of the symptoms.

203, Expert #1 did not testify as to the reasonable standard of care, but rather, testified

to the probable cause of the Patient’s death. He did, however, note that doctors must frequently
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rely on others to provide information, including nursing reporis and emergency room records. That
being said, physicians must also exercise their own judgment and discretion, which may include
an obligation to instruct staff to obtain more information.

204. Unlike Respondent, Expert #] reviewed the video surveillance footage of the
Patient in the days prior to his death. Expert #1 noted that these videos, depicting the progressive
nature of the Patient’s symptoms, helped him to reach his opinion as to the cause of the Patient’s
death.

IV. Complaint Made to the Board of Medicine

205. On September 5, 2018, an individual sent a letter to the Ramsey County Medical
Examiner’s Office expressing concern about the care provided to the Patient by Respondent prior
to the Patient’s death. A complaint was filed with the Board around that same time.

206. The Complaint Review Committee advised Respondent of the complaint on or
arpund September 14, 2018, and permitted him an opportunity 1o respond in writing. Respondent
timely filed his response on October 19, 2018. Respondent’s response included: Respondent’s
narrative of the events involving MEnD's care of the Patient in August and September 2018,
MEnD"s records for the Patient’s care while in the county jail; supplemental reports prepared by
county jail correctional officers; and the Patient’s autopsy report.

207. On November 7, 2019, the Board issued a Notice of Conference commanding that
Respondent appear before the Complaint Review Committee to discuss the allegations contained
in the complaint filed against him.

208. Respondent appeared before the Complaint Review Committee for the conference

on December %, 2019,
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209. On August 18, 2020, the Committee issued a MNotice and Order for Prehearing
Conference and Hearing, thereby initiating this contested case proceeding.

V. Expert Medical Testimony

A,  Expert #2,% Committee Expert

210. Expert #2, M.D., is a physician who has been licensed to practice medicine in the
state of Minnesota since 1986. He graduated from St. Olaf Collage with a bachelor's degree in
Chemistry in 198] and earned his medical degree from the University of Wisconsin-Madison
Medical School in 1985, He completed his residency in family medicine in 1988 and is certified
by the American Board of Medical Specialties in family medicine.

211.  Expert #2 is currently a full-time hospitalist.** He is the current lead hospitalist and
former Chief of Staff at a hospital in®® Minnesota. He is also the chair of the Professional Practice
Evaluation and Improvement Committee at that hospital, where he reviews the work of other
physicians.

212. Expert #2 also serves as the medical director for a residential facility.*” In that
position, he supervises medical and clinical staff remotely, similar to the type of medical director
responsibilities that Respondent was charged with performing for MEnD in 2018.

213, Prior to joining the Minnesota hospital where he is currently employed, Expert #2
served as a hospitalist and hospitalist medical director for a Minnesota clinic, the Chief Medical

** The removal of the Expert #2's name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders,

3% A hospitalist is 2 doctor who provides care for patients at a hospital. Hospitalists specialize in
providing hospital care, but also maintain their medical specialty. In Expert #2's casc, he maintains
his specialization in family medicine.

* The removal of the health organization’s name, repeated throughout the document, is a non-
substantive change made to conform with the Board’s standard format in its past orders.

*T The removal of the residential facility’s name, repeated throughout the docurnent, is a non-
substantive change made to conform with the Board's standard format in its past orders.
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Officer for a medical group,” and a family practice physician at a family practice clinic.” In sum,
Expert #2 has 36 years of practice in family medicine.

214. The Board of Medical Practice Complaint Review Committee hired Expert #2 to
evaluate Respondent’s work in this matter and provide expert testimony as to the minimal
standards of acceptable and prevailing medical practice and Respondent’s compliance with the
ethical requirements set forth in Minn, Stat. § 147.091.

215.  In preparing his expert medical opinion, Expert #2 considered: the letter to the
Ramsey County Medical Examiner (Ex. 121); the Notice and Order for Prehearing Conference
and Hearing (August 18, 2020); Respondent’s written response to the Board (Ex. 111); MEnD
medical record from August 25 to September 2, 2018 (Ex. 111); the emergency room records
from September 1, 2018 (Ex. 111); the Ramsey County Medical Examiner's Report (Ex. 111);
Expert Witness Affidavits and Reports from four physicians® (not in the record); the county jail
comrection officers’ supplemental reports (Ex. 111); the MEnD Medical Services Agreement with
the county (Exs. 100, 101); MEnD's Nursing Policy/Procedure for “Emergency Response to
Detainees (Ex. 104); the transeripts of the Attorney General interviews with Medical Provider
#1(Ex. 122) and Respondent (Ex. 123); the Minnesota Department of Corrections” Findings (May
15, 2020) (not in the record); the Transeript of the December 9, 2019, Board Conference with
Respondent (Ex. 126); the county jail surveillance videos from August 24, 29, 30, 31, Sept. 1 and

2, 2018 (Ex. 112); and a video of the Fox 9 News report on the Patient’s death (not in the record).

* The removal of the medical group's name, repeated throughout the document, is a non-
substantive change made to conform with the Board's standard format in its past orders.

* The removal of the clinic's name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.

* The removal of the four physicians’ names is a non-substantive change made to conform with
the Board's standard format in its past orders.
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216. Notably, unlike Respondent, Expert #2 reviewed the surveillance video of the
progression of the Patient's illness and not simply the descriptions by MEnD staff. In rendering
his expert opinion, however, Expert #2 did not know that Respondent had not viewed the videos
of the Patient's illness as it progressed. Expert #2 noted that the surveillance videos were important
in reaching his expert opinions.

217. Upon review of Respondent’s actions in this case, Expert #2 concluded that
Respondent failed to conform to the minimum standard of care as a family physician by:

(1)  Failing to recognize a serious medical condition and eénsure the timely transfer of
the Patient to the emergency room on August 30, 2018;

(2)  Failing to obtain basic medical information from Nurse #1 on September | and 2,
2018, including vital signs and basic nursing assessment resulis; and

(3)  Failing to return the Patient to the hospital for an emergency neurological
evaluation on September 1 and 2, 2018.

218. Expert #2 further opined that, by failing to conform to the minimum standard of
carc on these occasions, Respondent carelessly disregarded the Patient’s health, welfare, or safety
and created unnecessary danger to the Patient’s life, health, or safety.

1 Failing to Insist on Emergency Care on August 30, 2018

219. In his expert report, Expert #2 opined that when Respondent learned that the
Administrator had overruled his directive to send the Patient to the emergency room on August
30, 2018, Respondent should have contacted the Administrator on his own accord and insisted on

transferring the Patient to the hospital for care. Instead, Respondent did not contact the

! The Committee did not solicit testimony from Expert #2 on this topic so the Administrative Law
Judge relies on Expert #2's expert witness report, which was the subject of cross examination by
Respondent’s legal counsel.
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Administrator himself and decided to wait until the next day because a MEnD medical provider
was scheduled to make rounds at the jail that next moming.

220. According to Expert #2, Respondent “willfully abrogated™ his responsibility for the
Patient’s medical care to a non-medical administrator. This not only failed 1o meet the minimal
standard of acceptable and prevailing practice, it demonstrated a careless regard for the Patient’s
health, welfare, or safety and caused an unnecessary danger to the Patient’s health and life.

2, Failing to Obtain Basic and Necessary Medical Information

221. In rendering his expert opinions in this case, Expert #2 uscs his own experience as
a residential facility medical director, where he must frequently rely on the assessmenis and
observations of his medical staff (i.e., nurses and clinical stafl) who are bedside with the patients.

222, Expert #2 explained that when a supervising physician is working remotely, the
doctor is dependent upon those at the patient’s bedside for information. That is why the doctor
has a duty to ask the right questions of the medical staff and ensure that staff are conducting the
tests and assessments to obtain the information necessary for a doctor 10 make treatment decisions.

223. The preliminary and most basic type of objective information that a doctor should
evaluate is a patient’s vital signs, which are simple to take and can easily vary, thereby signaling
a change in the patient’s medical condition. According to Expert #2, vital signs are the “earliest
wamning signs” of an illness.

224. Because vital signs can change quickly and dramatically, even if vitals have been
taken from a patient days or hours earlier, it is important that a doctor have available to him the
most current patient vital signs. Thus, the fact that the Patient's vital signs were taken at the
hospital on August 31, 2018, did not relieve Respondent from his obligation to ask Nurse #1 for

the Patient’s current vital signs on September 1 and 2, 2018, when the Patient’s condition was
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worsening. Respondent did not, but should have, asked Nurse #1 for those vital signs and, if she
did not have those results, instruct Nurse #] to obtain that basic information.

225, Similarly, Respondent should have inquired of Nurse #1 about the type of standard
nursing assessments that she had personally performed on the Patient on September 1 and 2, 2018,
Given the Patient’s symptoms, the prevailing standard of care required Respondent to ask Nurse #1
if she had assessed the Patient’s most basic neurological functions, such as independently testing
the Patient’s ability to speak, stand, walk, and swallow, and testing his motor and muscle strength.
According to Expert #2, the minimal standard of care required Respondent to ask Nurse #1
“probing questions,” such as “can [the Patient] lift his arms?”, “can he feed himself?™, “can he
swallow,” “can he stand or walk on his own?”, and “what is his muscle strength?”’, This was
especially true where, as here, correctional officers were providing conflicting reports of the
Patient’s physical abilities. Hence, a nursing exam was critical for Respondent to fully evaluate
whether the Patient’s symptoms were getting worse. Respondent’s failure to ask the necessary
questions and obtain critical medical information from Nurse #1 negatively impacted
Respondent's ahility to fully evaluate the Patient and get him the emergency medical assistance
he needed to save his life.

226. Expert #2 noted that a reasonable doctor, when presented with conflicting
information regarding a patient’s symptoms, would want to do their own assessment on the patient.
In Expert #2°s words, “l have to lay cyes on them mysclf. [ have to do my own assessment if I'm
geiting mixed reports from the staff.”

227.  Expert #2 concluded that, by not obtaining wvital signs from the Patient on
September 1 and 2, 2018; by not asking Nurse #1 whether she had taken the Patient's vital signs;

by not inguiring of Nurse #1 whether she had conducted her own basic nursing assessment; and



bv mot instructing Nurse #1 to conduct a basic nursing assessment of her own on the Patient,
Respondent failed to conform to the minimal standard of acceptable and prevailing practice.
Expert #2 further determined that Respondent’s inactions demonstrated a careless disregard for
the Patient’s health, welfare, and safety, and created unnecessary danger to the Patient's life,

health, and safety.

3 Failing to Return the Patient to the Emergency Room on September 1
and 2

228,  According to Expert #2, even though the Patient had been seen in two hospitals on
August 31, 2018, the minimum standard of care required that Respondent send the Patient back
for emergency care on September 1 and 2, 2018, doe to the worsening of the Patient’s condition.

229.  Expert #2 explained that a diagnosis of “malingering” is a highly unusual diagnosis
that he has never encountered in his career. Consequently, a reasonable doctor should have a “high
level of skepticism™ when such a diagnosis is made by another physician. Malingering is a
diagnosiz of exclusion (a conclusion reached when all other options are ruled out). Therefore, a
reasonable doctor would dig deeper to evaluate the symptoms to find a different root cause,
especially when the symptoms were not resolving or relenting. Expert #2 noted that many of the
Patient's symptoms were things a patient would have significant difficulty faking, such as a facial
droop, and hard to keep up, such as soiling oneself repeatedly and being unable to stand or walk.
Acecording to Expert #2, each of these indicators would be “pretty unusual behavior for someone
to exhibit as faking.”

230. The minimum standard of care requires that a physician use his own judgment and
discretion to evaluate a patient and not rely on diagnoses made by other physicians, This is
especially true when another doctor makes a diagnosis of malingering. A reasenable doctor must

think critically and independently evaluate a patient’s symptoms, especially if the symptoms are
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progressing from the time of the other doctor’s diagnosis, as was the case here. It is the
responsibility of the supervising physician to seek the assistance of experts and order the necessary
tests or assessments to treat and diagnose a patient. [f this requires transfer to an emergency room,
as in the case at hand, Respondent had that obligation. According to Expert #2, as the attending
physician, Respondent was ultimately responsible for the Patient’s care and “the buck stop{ped]”
with Respondent.

231. Experi #2 opined that ER Doctor #2's evaluation of the Patient at the hospital was
not comprehensive enough because it appears that the Patient was in four-point restraints the entire
time (except for when he underwent the MRI). Therefore, this should have raised flags for
Respondent as to the validity of the malingering diagnosis.

232. Expert #2 further noted that the discharge instructions from the emergency room
warned that the Patient should retumn to the hospital if he showed signs of “worsening weakness,
difficulty standing, paralysis, loss of control of the bladder or bowels, or difficulty swallowing.”
Yet, even though the Patient was exhibiting all of these symptoms after he returned from the
emergency room, Respondent failed to recognize the fact that the Patient’s condition was
worsening and that the Patient needed emergency care. The reason why Respondent was not
realizing that the Patient’s condition was worséning and that he required cmergency carc was
because Respondent did not ask the necessary questions of his on-site medical staff or insist that
basic tests and nursing assessments be performed (see above).

233,  Expert #2 explained that, while Respondent directed Nurse #1 to schedule the
Patient for a neurclogical appeintment afier the holidey weekend (ie., sometime afier

Scptember 4, 2018), that directive was insufficient, given the emergent needs the Patient was



exhibiting on September | and 2, 2018. The only way that the Patient was going to obtain a
neurological evaluation before September 4 was to retumn the Patient to the emergency room.

234, In addition, even though Respondent did not talk with Nurse #1 until late in the day
on September 1, 2018, he still had the obligation to order the Patient's transport to the emergency
room cither that night or the next day when Respondent spoke with Nurse #1 again. However,
because Respondent did not ask the pertinent questions or ensure that the necessary information
was obtained and assessments performed, he unreasonably failed to realize that the Patient’s illness
had progressed.

235. Expert #2 opined that had the Patient been sent back to the emergency room on
September 1 or 2, 2018, he may have been able to receive the life-saving treatment he needed (for
ecxample, ventilation). As Guillain-Barre Syndrome is treatable in most cases, it could have been
a lifesaving measure for the Patient.

236. Expert #2 concluded that Respondent failed to conform to the minimal standards of
acceptable and prevailing practice when he failed to have the Patient transferred 1o the emergency
room again on September | or 2, 2018, and that this failure demonstrated a carcless disregard for
the Patient’s health, welfare or safety and created unnecessary danger to the Patient’s life, health,
and safety.

B. Expert #3,% Respondent’s Expert

237. Expert#3, M.D., is a is physician who has been licensed to practice medicine in the
state of Minnesota since 2008. He obtained a Bachelor of Science degree from the University of

Minnesota in 2001 and his medical degree from the University of Minnesota Medical School in

®2 The removal of Expert #3°s name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.
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2005. He completed his residency in family medicine in 2008 and is certified by the American
Board of Medical Specialties in family medicine.

238. [Expert 43 is currently a family practice physician at a clinic in Minnesota. ' In his
position with the clinic, Expert #3 has held various leadership positions, including President of the
clinic, member of the clinic’s Board of Directors, member of the Clinic Leadership Council, and
Director of Performance Improvement. He also previcously served as the Chief of Staff of a county
hospital *

239.  Expert #3 was retained by Respondent to provide expert opinion as to the minimal
standards of acceptable and prevailing medical practice. Expert #3 acknowledges, however, that
he is not familiar with the Minnesota Medical Practice Act, Minn. Stat. §§ 147.001-381 (2020),
or the requirements set forth therein.

240. In preparing for his testimony, Expert #3 reviewed the Patient's MEnD medical
records from Aungust 25 to September 2, 2018 (Ex. 111} the cmergency room records from
September 1, 2018 (Ex. 111): the Ramsey County Medical Examiner's Report (Ex. 111); and the
Expert Witness Affidavits and Reports from Expent #] (Ex. 119) and Expert #2 (Ex. 120).

241. Expert #3 did not raﬂuw the video surveillance footage of the Patient entered into
the hearing record as Exhibit 112. As a result, Expert #3 did not observe the Patient's actual
condition, the symptoms he was displaying, and the progression of his illness, which would have
been apparent to MEnD staff and, in particular, to Nurse #1, during the final days of the Patient's

life.

% The removal of the clinic's name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.
* The removal of the hospiial’s name, repeated throughout the document, is a non-substantive
change made to conform with the Board's standard format in its past orders.
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242.  While Expert #3 summarily opined that Respondent “met the standard of care in
his treatment of [the Patient]” and “made appropriate decisions for the care of [the Patient], based
on the information that [Respondent] was provided,” Expert #3 was unaware of several important
facts. First, Expert #3 was not aware that Nurse #1 had not taken any vital signs from the Patient
in the last two days of his life and that Respondent had never asked for that information from Nurse
#1. Second, Expert #3 was unaware that Nurse #1 had not conducted any physical examinations
of the Patient, including her own assessment of the Patient's ability to stand or walk. Third, Expert
#3 did not know Respondent and MNurse #1 were involved in a sexual relationship at the time.

243. Expert #3 conceded that vital signs (such as temperature, blood pressure,
pulse'heart rate, blood oxygen saturation, and respiratory rate) are the most basic measurement of
a patient’s overall health and are important, objective measures to be reviewed by treating
physicians for “every patient.” Expent #3 further acknowledped that vital signs would be
“especially™ important for an attending physician to know when treating a patient like the Patient,
who was being monitored for high blood pressure.

244, Ultimately, Expert #3 was not asked, and he did not provide an opinion, as to
whether Respondent’s failure to obtain more information from Nurse #1 regarding the Patient’s
vital signs and physical condition on September 1 and 2, 2018, fell below the minimal standard of
acceptable and prevailing medical practice.

245, Expert#3 opined that Respondent complied with the minimal standard of care when
he recommended that the Patient be sent to the emergency room on August 30, 2018, However,
Expert #3 was not aware that Respondent failed to follow up with the Administrator after lcaming
that his directive for emergency services had been overruled. When confronted with this

information, Expert #3 conceded that if an administrator were to overrule his medical directive, as



an attending physician, to send a patient to the hospital in an emergency situation, he would want
to know why his instructions were not followed and he would want to have a direct conversation
with the administrator.

246. Insum, Expert #3 was not asked, and he did not provide, an opinion as to whether
Respondent’s failure to ensure that the Patient received emergency medical care on August 30,
2018, fell below the minimal standard of acceptable and prevailing medical practice. Expert #3
simply opined that Respondent’s recommendation that the Patient be sent to a hospital for
evaluation on August 30, 2018, was a correct one. Expert #3 did not address whether Respondent
acted improperly by failing to ensure that his medical directive was completed,

247. Expert #2's assessments and conclusions were better reasoned and more consistent
with the evidence contained in the hearing record than those presented by Expert #3. The Judge,
therefore, adopts the expert opinions of Expert #2, as set forth in these Findings.

CONCLUSIONS

The Board has reviewed the record of this proceeding and hereby accepts the December 17,
2021 ALY s Report and accordingly adopts and incorporates by reference the Conclusions of Law
and Memorandum therein. Accordingly, the Board makes the following Conclusions:

1. The Board and the Administrative Law Judge have jurisdiction in this matier
pursuant to Minn. Stat. §§ 14.50, 147.141, 147.091 (2020), and Minn. R. 5615.0100 - .1300(2021).

2. Respondent received due, proper, and timely notice of the contested case hearing
in this matter.

3. The Committee has complied with all relevant procedural requirements of rule and

law.
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4, This matter is, therefore, properly before the Board and the Administrative Law
Judge.

5. The Board is charged with the authority to impose disciplinary action, as described
in Minn. Stat. § 147.141, against any physician who engages in conduct that violates any of the
provisions of Minn. Stat. §§ 147.01 to .22 under Minn. Stat. §§ 147.091, 147.141.

6. Disciplinary action may include: the revocation or suspension of a license or
registration to perform interstate telechealth; the imposition of limitations or conditions on the
physician’s practice of medicine; the imposition of a civil penalty not exceeding $10,000 for each
violation; the requirement that a physician provide unremunerated professional service; or the
censure or reprimand of the physician under Minn. Stat. § 147.141.

7. Before imposing disciplinary action, the Committee has the burden to prove, by a
preponderance of the evidence, that the physician violated one or more of the provisions of Minn.
Stat. §§ 147.01 to 147.22, including, specifically, the grounds for discipline set forth in Minn, Stat.
§ 147.091 under Minn. B. 1400.7300, subp. 5.

8. A “preponderance of the evidence™ means that the ultimate facts must be
established by a greater weight of the evidence. 4 Minn. Prac.; CIV JIG 14.15 (2014). *Tt must
be of a greater or more convincing effect and . . . lead you to believe that it is more likely that the
claim . . . is true than . . . not true,” State v. Wahiberg, 296 N.W.2d 408, 418 (Minn. 1980).

g, Among the various grounds for which the Board may take disciplinary action
against a physician, are the following:

. Engaging in any unethical ar improper conduct, including but not limited to conduct

that demonstrates a willful or careless disregard for the health, welfare, or safety of
a patient, in violation of Minn. Stat. § 147.091, subd. 1{g}(3);
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. Engaging in unethical or improper conduct, including but not limited to conduct
that may create unnecessary danger to any patient’s life, health, or safety, in any of
which cases, proof of actual injury need not be established, in violation of Minn,
Stat. § 147.091, subd. 1(g)(5); and

. Engaging in conduct that departs from or fails to conform to the minimal standards
of acceptable and prevailing medical practice, in which case proof of actual injury
need not be established, in viclation of Minn. Stat. § 147.091, subd. 1(k).

10.  The Committee has established by a preponderance of the evidence that Respondent
failed to conform to the minimal standards of acceptable and prevailing medical practice when he:
(1) failed to ensure the timely transfer of the Patient to the emergency room on August 30, 2018;
(2) failed to obtain basic medical information about the Patient from his attending nurse on
September 1 and 2, 2018, including vital signs and basic assessment results; and (3) failed to retum
the Patient to the hospital for emergency care on September 1 and 2, 2018.

11.  The Committee has established by a preponderance of the evidence that Respondent
demonstrated a careless disregard for the health, welfare, or safety ol the Patient when he: (1) failed
to ensure the timely transfer of the Patient to the emergency room on August 30, 2018; (2) failed
to obtain basic medical information about the Patient from his attending nurse on September 1 and
2, 2018, including vital signs and basic assessment results; and (3) failed to return the Patient to
the hospital for emergency care on September 1 and 2, 2018.

12.  The Committee has established by a preponderance of the evidence that Respondent
created an unnecessary danger to the Patient’s life, health, and safety when he: (1) failed to ensure
the timely transfer of the Patient to the emergency room on August 30, 2018; (2) failed to obtain
basic medical information about the Patient from his attending nurse on September 1 and 2, 2018,
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including vital signs and basic assessment results; and (3) failed to return the Patient to the hospital
for emergency care on September 1 and 2, 2018.

13.  Accordingly, the Board has proper grounds to impose reasonable and appropriate
disciplinary action against Respondent’s license to practice medicine in the state of Minnesota
pursuant to Minn. Stat. § 147.091, subd. 1 (gk3), (5}, and (k).

14.  Anorder by the Board taking reasonable and appropriate disciplinary action against
Respondent's license is in the public interest.

15.  The form of disciplinary action the Board shall impose is beyond the province of
the Administrative Law Judpe.

16.  Based upon these Findings of Fact and Conclusions of Law, the Administrative
Law Judge makes the following recommendation: The Board should take reasonable and
appropriate disciplinary action against the medical license of Respondent.

The Administrative Law Judge's Memorandum

On pages 65 through 74 of the ALJ's Report, the ALJ provided the following reasoning in
support of the conclusions, which the Board adopts as follows:

Respondent contends that he cannot be held responsible for the negligent actions (or
inactions) of his staff and others, or for the information he did not know when remotely providing
and supervising the carc of an inmatc patient. But this disciplinary action is not about the
negligence of others; nor is it about what information Respondent knew or did not know. Instead,
it is about the information Respondent should have known and could have known — information
the minimal standard of care required him to gather so that he could meke appropriate medical
decisions for his patient. It is also about the duty of a doctor to protect a patient under his care and

not abdicate that duty to others, including other medical or non-medical staff.
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The Medical Practice Act, Minn. Stat. § 147.091, subd. 1, provides, among other things,
that disciplinary action may be brought against a physician for the following:
. engaging in any unethical or improper conduct, including but not limited to conduct
that demonstrates a willful or careless disregard for the health, welfare, or safety of
a patient, Minn. Stat. § 147.091, subd. 1(g)3);

. engaging in unethical or improper conduct, including but not limited to conduct
that may create unnecessary danger to any patient’s life, health, or safety, in any of
which cases, proof of actual injury need not be established, Minn. Stat. § 147.091,
subd, 1(g)(5); and

. engaging in conduct that departs from or fails to conform to the minimal standards

of acceptable and prevailing medical practice, in which case proof of actual injury
nced not be established, Minn. Stat. § 147.091, subd. 1(k).

A preponderance of the evidence in this case establishes three distinct occasions in which
Respondent's conduct fell below the minimal standard of acceptable and prevailing medical
practice. First, Respondent failed to ensure the Patient’s timely transfer to the emergency room on
August 30, 2018, after the Administrator overrode Respondent’s medical directive for a patient
over whom Respondent had an ethical and professional duty to protect. Second, on both
September 1 and 2, 2018, Respondent failed to obtain basic medical information about the Patient
from his on-site medical staff that would have enabled him to make informed and proper medical
decisions for the Patient's care. Finally, as a result of his failure to obtain necessary information
from his on-site medical staff, Respondent neglected to retum the Patient to the hospital for

emergency care, when such care was clearly needed.
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In each of these instances, Respondent’s conduct demonstrates a careless disregard for the
health, welfare, and safety of his patient, and created unnecessary danger to that patient's life,
health, and safety. The resulting harm -- while none is required to be shown for a violation to exist
-- was the tragic suffering and death of a young man. For these violations, disciplinary action is
not only warranted, but is in the public interest to prevent a tragedy like this from ever recurring.
Failure to Ensure the Patient’s Timely Transfer to a Hospital on August 30, 2018

Respondent®s first ethical and professional breach was failing to ensure that the Patient was
transported to a hospital on August 30, 2018, when the Patient’s medical condition required urgent
care and when Respondent’s own on-site staff recommended that emergency care be provided.
Instead, Respondent abdicated his duty to protect his patient to the administrative demands of non-
medical jail staff. Such action failed to conform to the minimal standard of acceptable and
prevailing care, created unnecessary danger to the Patient, and demonstrated a careless disregard
for the Patient’s health, welfare and safety.

On Friday, August 24, 2018, the Patient was transferred to the county jail for detainment
on criminal charges. Jail surveillance video from his intake meeting depicts a vibrant and
seemingly healthy young man. However, the Patient’s initial health assessment, conducted the
next day, uncovered a history of medical conditions uncommon for @ man of his young age,
ineluding high blood pressure, recent respiratory failure, and ongoing migraine headaches,

By Monday, August 27, 2018, the Patient was complaining of numbness, as well as pain
in his chest and lower extremities. The Patient exhibited continued high blood pressure and his
EKG result read as an “abnormal.” Consequently, Respondent directed that the Patient be treated

with medication and regular blood pressure checks.
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On Tuesday, August 28, 2018, the Patient’s pain had not subsided and he reported a fall
from his bunk. But by Tuesday night, the Patient's pain had become “excruciating,” so much so
that he sent a note pleading to be taken to the hospital. He was not.

On Wednesday moming, August 29, 2018, MEnD MNurse #3 conducted an assessment and
physical examination of the Patient. Crediting comrection officer reports that the Patient was faking
his symptoms,® Nurse #3 called Respondent, the attending physician, to request direction. To
ferret out untruthful claims, Respondent directed Nurse #3 to remove the Patient’s access to a
wheelchair and keep him in the medical segregation cell under constant video surveillance.

By Thursday moming (August 30, 2018), the Patient’s symptoms had worsened. He had
lost sensation from his waist down and had urinated on himself because he was unable to ambulate
to the toilet. Afier conducting an examination, which included taking his vital signs, testing his
reflexes, and inspecting his throat for swelling, Nurse #2 recognized that the Patient needed to be
seen at a hospital with the proper equipment, staff, and resources to diagnose and treat his reported
illness. Thus, she recommended to Respondent that the Patient be transported to an emergency
room for urgent care. Respondent concurred with this recommendation.

Both experts in this case agreed that Respondent’s directive (based upon Nurse #2°s
recommendation) to send the Patient to the hospital on August 30, 2018, was consistent with the
reasonable standard of medical care. This instruction acknowledged the seriousness of the
Patient’s symptoms and the emergent need for medical assistance at that time,

Despite the Patient’s obvious medical distress, readily apparent to Nurse #2, jail staff

refused to acknowledge the Patient’s symptoms or Nurse #2's assessment of them. Sometime

5 This is not surprising considering MEnD's training materials and overall culture mock and
belittle the individuals entrusted to their cane.
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around 1:30 pm. on August 30, 2018, Nurse #2 informed Respondent that the Administrator
overrode his medical directive to send the Patient to the emergency room because the jail viewed
him as a “flight risk.” But instead of calling the administrator himself to insist that the Patient
receive necessary medical care, Respondent vielded to the administrator’s will and discretion. In
making this choice, Respondent abdicated his duty to protect his patient to a person without any
apparent medical knowledge or training, and he put the interests of the facility and his company
ahead of his patient’s wellbeing.

It cannot be ignored that, as the founder and owner of MEnD, Respondent had a significant
financial interest in maintaining a good business relationship with the jail and its administration.
At the same time, as the MEnD chief medical officer overseeing the healthcare provided at the jail,
and as the attending physician for the Patient, Respondent had overriding professional and ethical
duties to ensure that his patient receive the care necessary to protect the Patient’s health, lifie, and
safety at all times. Respondent’s first duty was to his patient, not to the convenience of jail
administration or his company’s client relations.

The minimal standard of care required Respondent to ensure that the Patient receive
necessary and appropriate medical care to treat and diagnose his emergent condition on August 30,
2018, Given the severity of the Patient's symptoms that day, the minimal standard of care dictated
that the Patient be taken to an emergency room immediately. Instead, Respondent acquiesced to
the Administrator’s dictate and left the Patient to suffer an additional day in a jail cell without any
medical assistance, despite knowing that the Patient required urgent care,

Fortunately, when Medical Provider #1 arrived the next moming (Friday, August 31,
2018), she took charge of the situation and demanded the Patient"s immediate transfer to a hospital.

Medical Provider #1 did not hesitate; nor did she allow the Administrator to prevent her from



getting the Patient the medical attention he required. Medical Provider #1 took the swift and
decisive action neccssary to protect the Patient — action that Respondent neglected to take a day
carlier.

The fact that the Patient was eventually transported to the hospital on Friday, Augnst 31,
2018, after Medical Provider #1 intervened, does not remedy or negate Respondent’s ethical
violation on August 30, 2018, Minnesota Statutes section 147,091, subd. 1(g)(5) and (k), expressly
provide that “proof of actual injury need not be established” when a physician’s conduct fails to
conform to the minimal standard of care or when such conduct creates an unnecessary danger to a
patient’s life, health, or safety. Here, however, resultant harm has been established by the
evidence: the Patient suffered an additional day in the jail without proper medical attention before
he was transferred to the hospital on August 31, 2018.%

By acquiescing to the will and discretion of the Administrator instead of advocating to
ensure that his patient received the emergency care he needed on August 30, 2018, Respondent
failed to conform to the minimal standard of acceptable and prevailing medical practice. This
conduct created unnecessary danger to the Patient and demonstrated a careless disregard for the
Patient's health, welfare and safety.

Failure to Obtain Basic Medical Information from Staff Upon Which to Render Informed
Medical Decisions for the Patient

In the two days following the Patient's return from the hospital, Respondent demonstrated
a dangerous pattern of practice whereby he neglected to obtain basic medical information about

the Patient from his on-site staff and failed to ensure that his staff was conducting the necessary

% The fact that the hospitals failed to properly diagnose and provide medical

treatment to the Patient on August 31, 2018, does not relieve Respondent from his duty to ensure
the Patient’s transport to the hospital on August 30, 2018, so that the Patient could be evaluated,
diagnoszed, and treated at that time.
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assessments and evaluations so that he could competently direct the Patient’s care. Specifically,
Respondent: (1) blindly relied on incomplete, inaccurate, and subjective information provided by
his romantic partner and subordinate emplovee, Nurse #1; (2) failed to reasonably question or test
his staff"s deficient (or nonexistent) assessments of the Patient; and (3) neglected to obtain basic,
objective health data a reasonable doctor would need to make competent medical decisions about
a patient’s care. As a result, Respondent failed to conform to the minimal standard of acceptable
and prevailing medical practice, created an unnecessary danger to his patient, and demonstrated 2
carcless disregard for the health, welfare, and safety of his patient.

The Patient returned to the jail from the hospital in the early morning hours of September
1, 2018. The Patient’s hospital discharge instructions, which were brought back to the jail with
the Patient early that moming, specifically directed that the Patient should be “immediately™
returned to the hospital if he showed symptoms of paralysis, numbness, facial drooping, difficulty
speaking, worsening weakness, difficulty standing, loss of bladder or bowel control, or difficulty
swallowing. In the two days preceding his death — September | and 2 — the Patient would exhibit
each and every one of these wamning signs. Yet Respondent did not direct the Patient’s return to
the hospital. Instead, Respondent contends that he was unaware of the extent to which the Patient’s
symptoms were worsening because he was not on-site to observe the Patient and the reports he
was receiving from his staff painted a different picture. Therefore, Respondent asserts he did not
violate any professional standards. Respondent is wrong in this conclusion.

As the owner and chief medical director of MEnD, Respondent assumed an express
contractual duty to oversee the healthcare provided at the jail and ensure that MEnD staff were
providing the type of care necessary to protect the life, health, and safety of the inmates at the jail.

In addition, as the medical director for the jail and the attending physician remotely directing the



Patient’s medical care, Respondent had the additional duty to critically test and examine his on-
site staff"s reports, as well as obtain basic medical data to enable him to direct the Patient’s care.
Respondent failed in each of these duties.

The evidence establishes that Nurse #1 amived at approximately 11:22 a.m. on September
1, 2018, but did not bother to examine or assess the Patient, let alone check on him, until after 2:00
p.m., over 2% hours later. When she finally did come to the Patient’s cell at 2:05 p.m., she did not
enter the room. She stood in the doorway, approximately ten feet away from the critically ill
patient, for less than three minutes. She did not bother to check the Patient’s vital signs; use her
stethoscope to listen to the Patient's breath or heart sounds; assess his ability to swallow; test his
muscle strength, reflexes, or ability to ambulate; or change his soiled brief and clothing. She did
not even come near the Patient or touch him. After less than three minutes of “observing” the
Patient from the doorway of his cell, Nurse #1 left and did not retumn to check on him for the rest
of the day — that was the extent of the “care” MEnD provided to the Patient on September 1, 2018,

At approximately 5:30 p.m., Murse #] called Respondent to summarize the Patient’s
hospital records and opdate him as to the Patient’s condition. Despite a history of hypertension
and an abnormal EKG result, Respondent did not ask Nurse #1 for any of the Patient’s vital signs
- the most basic, objective measures of a patient’s health. He did not ask his nurse to describe
what nursing assessments or physical examinations she had conducted. He did not ask for the
basic and pertinent information that a reasonable physician would need to evaluate the Patient’s
condition or the adequacy of his staff’s care. Instead, Respondent blindly accepted what his nurse
described — an inmate who was feigning an illness. Had Respondent asked Nurse #1 for the
Patient’s vital signs or what physical examinations or tests she performed on the Patient, he would

have leamed that she had conducted none; and that the extent of her “assessment™ of the Patient
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that day was her “observation” of the Patient from the doorway of his cell, ten feet away, for
approximately three minutes.

The next morning, September 2, Nurse #1 returned to the jail. She found the Patient in a
wheelchair, in the hallway, with urine dripping from his pantlegs. He was wearing a brief and
clothing from two days earlier. He was talking out of only one side of his mouth and was unable
to swallow. Despite these observations, Nurse #1 poured juice down his throat until ke choked.
She did not check his vital signs or use her stethoscope to listen to his throat, lungs, or heart. She
did not test his reflexes, muscle strength, or his ability to ambulate.

At 11:00 a.m., Nurse #1 “peeked in" on the Patient through the one-foot-by-one-foot
window of the cell door for approximately ten seconds. Because Nurse #1 did not come into the
cell or assess him, she did not notice that the Patient was foaming at the mouth.

Ten minutes later, at 11:10 a.m., Nurse #] spoke with Respondent to update him on the
Patient’s condition. Once again, Respondent asked for no objective evidence of the Patient's
symptoms that would have permifted him to make an independent assessment of the Patient’s
condition. He did not ask for the Patient's vital signs. (Had he asked for that information, he
would have leamned that Murse #1 did not take any vitals on the Patient that day.) Respondent did
not inquire from Nurse #1 what assessments or physical examinations she had performed on the
Patient (Had he asked her for such information, he would have learned that she had performed no
tests or examinations on the Patient that day.) Ultimately, Respondent failed to obtain any
pertinent information about the Patient and failed to ensure that hiz subordinate had performed the
most basic evaluations of the Patient, including taking his vital signs or listening to his breath
sounds, for more than two days while the Patient deteriorated.
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Although the Patient was displaying each of the waming signs indicated on his hospital
discharge instructions, which directed an immediate return to the hospital, Respondent did not
return the Patient to the hospital. Instead, Respondent decided to take a “wait and see™ approach.
After all, the Patient was scheduled for a court appearance on September 4 and could be released
on bail that day.

At 2:00 p.m., shortly before ending her shift, Nurse #1 “peeked in™ again on the Paticnt
through the small cell door window. While she saw him drooling, she did not bother to come into
the room, check his vital signs, listen to his heart or breath sounds, or perform any examination of
him. She simply left for the day.

At 4:46 p.m., a comection officer entered the cell and found the Patient completely
unresponsive. For the first time that weekend, a MEnD medical technician was called into the cell
by a comection officer 1o take the Patient’s vitals. But it was too late. By 5:22 p.m., the Patient
was pronounced dead.

The most genercus interpretation of the two discussions between Respondent and Nurse
#1 on September 1 and 2, is that Respondent did not ask the questions or obtain the information
that the minimal standard of care required. A far more disturbing possibility is that Nurse #1
actually informed Respondent that she had done nothing to assess the patient or obtain critical
health information, and Respondent accepted that woefully deficient level of care from his stafT.

In attempting to defend the indefensible, Respondent asserts that it is not his fault that his
director of nursing, Nurse #1, did not tell him about the Patient's deteriorating condition.
Respondent also blames others who he claims provided him inaccurate or incomplete information,
including doctors at both the hospitals. Respondent claims that he did nothing wrong, given the
information that he had at the time. But Respondent’s professional and ethical obligations
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extended beyond relying upon the information that was immediately available to him.
Respondent’s professional and cthical duties required him to obtain and test the accuracy of the
information he was relying on to provide (or not provide) healthcare to a patient. This is especially
true in & correctional care setting where the attending physician is largely off-site and must rely on
the reports of on-site staff.

In directing the care of a patient remotely, an attending physician must ask probing
questions of his staff to ensure they are doing their jobs and competently assessing the patient.
The attending doctor must also measure the subjective reports of on-site s1aff against the objective
medical data that can be determined from the taking of simple vital signs (blood pressure, pulse,
oxygen saturation, pulse rate, etc.).

Respondent emphasizes that he did not have access to jail video footage or the opportunity
to personally observe the Patient because he was acting remotely. That is false. It was certainly
within Respondent’s power to go to the jail to make his own observations. Instead, he elected to
act remotely. By making this choice, it was even more imperative that he ensure that he had
accurate and complete information o make remote assessments. He chose to make his staff his
eves and cars. He had direct supervisory authority and contractual obligations, as well as
professional and ethical responsibilities, o oversee hizs staff. A doctor cannot just ignore
incompetent medical staff*’ and then rely on their judgment to make medical decisions for patients

under the doctor’s ultimate care.

7 Nurse #1's reprehensible conduct does not excuse Respondent’s abdication of responsibility to
a patient under his care. In fact, it could be argued that Nurse #1's dereliction of duty and shocking
indifference to the Patient’s suffering suggests she was unconcerned about being held accountable
by the attending physician — her direct supervisor and romantic partner.
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The diagnosis of malingering made on August 31, 2018, would have alerted a reasonably
competent and diligent physician to the need to closely monitor the Patient. As noted by Expert
#2, a diagnosis of malingering is only made when all other causes have been ruled out. All three
experts in this case agreed that a diagnosis of malingering is highly unusual. In addition, both
Expert #2 and Expert #3 note that a diagnosis of malingering should be viewed with skepticism,
especially when a patient continues to present with symptoms of serious illness. Consequently, it
was imperative for Respondent and his staff to be particularly vigilant when the Patient retumed
to the jail to ensure that his condition was not worsening. This was especially true considering
that the discharge instructions from the hospital wamed that the Patient should obtain
“IMMEDIATELY MEDICAL ATTENTION™ at “AN EMERGENCY ROOM" if he displayed
numbness, paralysis, facial drooping, difficulty standing, loss of bladder or bowel control, or
difficulty swallowing. At a minimum, Respondent had a duty to monitor his patient’s condition
and inquire as 1o these specific symptoms when consulting with his staff. He did not.

Finally, Respondent contends that he cannot be held responsible for the negligent care of
his nursing staff. But Respondent is not being held responsible for the negligence of his staff. He
is being held responsible for his own negligent actions and inaction, for his own failure to obtain
information and adequately supervise his staff,

This is not a situation where Respondent was merely a physician working for a hospital,
alongside nursing staff, over whom he had little authority. Respondent’s company, MEnD,
undertook by contract the responsibility to provide competent and ethical medical care to inmates
at the jail. The contract with the county specifically provided that MEnD shall provide a “medical
director” to supervise all medical care provided to inmates, supervise MEnD nursing staff, and be

available at all times to assist nursing staff or answer jail staff questions about inmate medical care
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at the facility. On September 1 and 2, 2018, Respondent was serving in the capacity as the medical
director for the facility, Therefore, he had final responsibility by contract to competently supervise
the medical care provided to the Patient,

Respondent was also the chief medical officer of the MEnD corporation. As such,
Respondent had the ultimate responsibility to ensure competent and proper healtheare to inmates
confined in all facilities served by MEnD, as well as to oversee the work of MEnD staff in all
facilities served by the company. In addition, under MEnD's own Correctional Care Policy,
Respondent was the Responsible Health Authority (RHA) for all medical staff at the county jail.
Under that policy, Respondent was ultimately responsible for reviewing all treatment provided by
other healthcare providers to inmates (including healthcare provided by outside medical providers)
and supervising the care provided to inmates by MEnD medical staff and jail correctional staff.
The policy specifically provided that Respondent, as the RHA for the jail, had “the final judgment
on all medical matters related to the healtheare of detainees that reside in each facility served by
MERD."

Accordingly, Respondent affirmatively assumed the responsibility to supervise his staff
and ensure they were providing competent medical care to inmates confined in all facilities served
by MEnD., Respondent cannot now hide behind the incompetent work of his medical staff,
including his own girlfriend and MEnD director of nursing, who's work, judgment, and words he
so blindly relied upon. It was not his staff"s duty to ensure his treatment decisions were made
upon sufficient information. As the Patient’s attending physician, it was Respondent’s duty to
obtain sufficient information and ensure its reliability before determining that his patient required
no further care. Whether this failure was the result of his romantic relationship with Nurse #1, the

absurd notion that a single physician can appropriately care for somewhere between 7,200 and
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9,600 inmates across five states, or sheer negligence, is immaterial. Respondent’s duty to care for
his patient with the minimal standard of care for medical doctors required him to obtain necessary
information from his on-site staff. Whatever the reason for his ignorance, his ignorance is no
defense.

Respondent, as the Patient’s attending physician, the acting medical director for the facility,
and MEnD’s chief medical officer, had a duty to ask probing questions and ensure that the kind of
basic assessments, tests, and examinations that a competent medical professional would conduct
to properly evaluate a patient were undertaken. This is especially true for a patient who had just
returned from a hospital and who was exhibiting clear signs of a serious illness, all of which were
identified in the Patient’s hospital discharge instructions as symptoms requiring an immediate
return to the emergency room.

A physician must do more than hope his staff will provide him with the information needed
to provide appropriate care — he must take reasonable measures to ensure it. In this case,
Respondent is not being held responsible for what he could not know. He is being held responsible
for what he would have known had he acted as a reasonable attending physician conforming to the
minimal standard of care.

Respondent failed in his duty to the Patient as an ordinary attending physician by not
conducting the necessary inguiry to render appropriate healthcare decisions for the Patient. That
duty was heightened here, because as the owner and chief medical director of MEnD, and the
acting medical director of the jail, Respondent assumed an affirmative duty to train and supervise
his own MEnD staff, and to ensure that they were providing the type of care necessary 1o protect
the life, health, and safety of their patients. By failing to verify his negligent subordinate’s on-site
reports in even a cursory fashion, Respondent breached his ethical and professional duties.
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In sum, the evidence establishes that the minimal standard of acceptable and prevailing
medical practice required Respondent to obtain basic health information from Nurse #]1 on
September 1 and 2, which he could have used to make informed medical decisions for a patient
committed to his care. Instead, Respondent did not obtain ¢rtical information he should have
known and the Patient was denied potentially life-saving medical treatment. By failing to conform
o the minimal standard of care, Respondent demonstrated a careless disregard for the health,
welfare, and safety of his patient, and created an unnecessary danger to the Patient’s life, health,
and safety. Accordingly, disciplinary action is warranted and in the public interest.

Failure to Return the Patient to the Hospital on September 1 and 2, 2018

As set forth above, as a result of Respondent’s failure to obtain necessary medical data and
information from his on-site staff, he neglected to return the Patient to the hospital for emergency
care on September 1 and 2, when such care was clearly needed and expressly directed in his
hospital discharge instructions. By neglecting to return the Patient to the emergency room on
September 1 and 2, 2018, Respondent failed to conform the minimal standard of acceptable and
prevailing medical practice. Respondent’s conduct demonstrated a carcless disregard for the
health, welfare and safety of his patient, and created unnecessary danger to his patient’s life, heaith,
and safety. Accordingly, disciplinary action is warranted and in the public interest.

Conclusion

The Petient entered the county jail on August 24, 2018, a vibrant, seemingly healthy 27-
vear-old man. He was carried from that same jail nine days later to be laid to rest, after having
endured days of suffering, begging those responsible for his care — medical providers and
correction officers alike — for help that never came. His condition had already been dismissed by

his custodians and “caregivers™- he was a criminal defendant feigning an illness, not a man
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presumed innocent and in desperate need of care. And given their preconceived notions of
inmates, no evidence could convince them otherwise. Even in his final hours, as he sat in a
wheelchair, in filthy scrubs, with urine streaming down his legs, his caregivers would not believe
him. As he laid unconscious, half-naked on the floor of his jail cell, white foam coming from his
mouth, they still did not believe him. It took his death to convince medical professionals and jail
staff that the Patient was not “malingering.”

Given the egregious facts of this case, the Administrative Law Judge recommends that the
Board impose significant and appropriate discipline against Respondent. The Judge further urges
that the State of Minnesota investigate all who callously disregarded their duty to this man.
Foremost among them are Nurse #1, the county jail, and jail staff. Scrutiny should also be applied
to the contracts MEnD maintains with Minnesota counties and municipalities, and all the other
medical providers who were involved in the Patient’s “care™ between August 25 and September 2,
2018.

A tragedy like this should never have occurred. And it must never be allowed to happen

ORDER

Based on the foregoing Findings of Fact and Conclusions, the Board issues the following
Order:

1. NOW, THEREFORE, IT IS HEREBY ORDERED that the license of Respondent
to practice medicine and surgery in the State of Minnesota is SUSPENDED effective March 1,
2022, for an indefinite period of time. Respondent must not engage in any act which constitutes
the practice of medicine and surgery and must not imply by words or conduct that Respondent is
authorized to practice medicine and surgery as defined in Minnesota Statutes chapter 147,



r 5 IT 15 FURTHER ORDERLED that Respondent shall pay 2 330,000 civil peaalty to
the Board withen six months from e dete of thas (Order.

3. AT I5 FURTHER ORDERED that Respondent may petition the Board to have the
spspended sianes removed from bis Boense no sooner thn sty months from the March |, 2022,
eliective date of suspension. Pror o petitioning for reinstalement of his license, Respondent shall
sohmit a paper report for the Boord President’s moview and spprove! estoblishine policies and
procedures o improve his past pracuce and descrining how such podicies and procedures would
be implemented. The report shall ischnde policies and procedures for: 1) appeoneate asscssments
of patients; 2) the education and training of sall under Respondem s supervision; 3) moniloning
and evaluating the cffectivencss of staff educstion and taming; and 4) measurement of
improvements in the nwedical care of padients. Upon reviewing his petibon, the President may
recommend the Boand continue, modify. or remove the suspension or impose conditions or
FESUNn DG 45 deeiiied heceasaiy .

4. Respondent’s violation of paragraph 1 of this Onder shall constitute a violation of
ninncsola Stawites scctions 147,081 and 147.082 and pmovidc goumds for the Board 1o scek

injunctive relief 1o hali such violation.

—_— ﬂl/il /Zﬂu.
MINNEFSOTA RIOARD OF
MEDICAL PRACTICE

Boalfms
KIMBEREA W. SPAULPING, MD., M.PH.
Presudent
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Dear Executive Director Martinez:
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OAH 65-0803-37018

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE BOARD OF MEDICAL PRACTICE

In the Matter of the Medical License of FINDINGS OF FACT,
B 0. CONCLUSIONS OF LAW, AND
RECOMMENDATION

This matter came before Adminisirative Law Judge Ann C. O¥Reilly for a contested
case hearng on July 12, 13, 14, 15, 16, and 19, 2021, at the Office of Administrative
Hearings in 31. Paul, Minnesota.

Keriann Riehle and Micholas Lienesch, Assistant Atlorneys General, appeared on
behalf of the Complaint Review Committes (Committee) of the Minnesofa Board of
Medical Practice {Board). David Bunde, Fredrikson & Byron, P.A., appearad on bahalf of

(Licensea or Dr. Jf).

The hearing record closed on Sepltember 27, 2021, upon receipt of the parties’
final post-trial briefs.

STATEMENT OF THE ISSUES

1. Did Dr.]] engage in unethical or improper conduct, including but not limited
to conduct that demonstrates a wilful or careless disregard for the health, welfare, or
safety of a patient in violation of Minn. Stat. § 147.091, subd. 1(gl3) (2018)7

2. Did Dr. I engage in unethical or improper conduct, including but not Emited
to conduct that may creale unnecessary danger to any patient's life, health, or safety, in
any of which cases, proof of actual injury need nof be established, in violation of
Minn. Stat. § 147.091, subd. 1(g)(5) (2018)7

3 Did DOr. I engage in conduct that deparis from or fails to conform to the
minimal standards of acceptable and prevailing medical practice in which case proof of
actual injury nead not be established, in vickation of Minn. Stat. § 147.091, subd. 1(k)
{2018)7

4, If 30, iz disciplinary action by the Board appropriate, reasonable, and in the
public interest?
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SUMMARY OF RECOMMENDATION

A preponderance of the evidence establishes that Dr. §j engaged in conduct that
departad from, or failed to conform to, the minimal standards of a table and prevailing
medical practice when he: (1) failed to ensure the imely transfer :ﬁtﬂm&am cy
room on August 30, 2018; (2) falled 1o obtain basic medical information about fram
his on-site nurse on September 1 and 2, 2018, including vital signs and b MLrSing
assessment results; and (3) faibed to return to the hospital for emerge care on
Seplember 1 and 2, 2018, when "8 ©O n required such treatment. Or. i's failure
to conform to the minimal stan of acceplable and prevailing medical practice
demonstraled a careless disregard for s health, welfare, and safaty, and crealed an
unnecessary danger fo s Iife, health, and safety. Accordingly, the Board has
sufficient grounds to impose disciplinary action against Dr. l's license to praciice
medicing in the state of Minnesota. The Administrative Law Judge further finds that
disciplinary action is in the public interest.

Based upon the evidence in the hearing record, the Adminisirative Law Judge
makes the following:

FINDINGS OF FACT
L Background: Dr. [] and MEnD

1. Dr. | has been licensed to practice medicine and surgery in the State of
Minnasota since 7.! He is board certified in family medicine.?

2. Dr. § is the owner, president, and former chief medical officer of MERD
Cormactional Care, PLLC (MEnRD), which provides contractad medical servicas to inmates
at county jails.? MEnD has contracts to provide correctional health care services at
48 comectional faciliies in five stales. Minnesota, Wisconsin, lowa, llinols, and South
Dakota * At least 75 percent of the facilities served by MEnD are located in Minnesota ®
With each facility housing approximalely 150 o 200 inmates, MEnD is charged with
overseaing the medical care of the approximately 7,200 to 8,600 inmates, in five different
states, at any given time.®

3 This action arises out of Dr. I's work as the chief madical officer of MaND
and the supervising/attending physician for i, an inmate at the [l County Jai
who died under Dr. li's care on September 2, 20187

Mmmnfd-hrwmu Confarence and Hearng (Aug. 18, 2020),
aTmlivm est) of [ (Tr. at Vol 0l p. 481}

“Tost, of [ (7r. ' p. 1163).
SEx 18

8 Test of [ (v, a2 Vol W, p, 1183).

T Notica for Frehasring Conferenca and Hearing (Auwg. 18, 2020}

[VETSTEA] £



4, Dr. § began his professional career by graduating from St. Cloud State
University with a elor's degree in business marketing.® In 1982, Dr. §j proceeded to

medical school at the University of Minnesota-Duluth® U
school in 1996, Dr. |l began practicing in family medicine with
a heailth care er in the 51 Paul metropolitan area '?

-] County Sheriff reached out to Dr, i 1o consull with
him regarding the medical care provided 1o inma
that time, ﬂ}ehﬂw Jail contracted with
health care to its inmates."? Dr_ Jl reviewed the services provided by
hiz opinions regarding efficiencies and cosi-saving methods for providing health care
services to inmates at the jail,"

In 2008, the

B, Shortly thereafter, Dr.l accepted a position lo serve as tha medical director
for County Jail.™ He was soon approached b County to provide
consu services, and later, contracted with oun provide medical
senvices to its jail. ™

T. In approximately 2008,"™ Dr. I decided fo create MEnD, a company that
confracts to provide medical services to local jalls and correctional facilities."” From its
inception in approximately 2008 until earty 2021, Dr. l served as the chief medical
director of MEnD, in addition to being the president and founder of the company.'®

A. MEnD Contract with - County

8. in 2012, MEnD enterad into a Medical Services Agreement with
County to provide health and medical services (o delainees and inmates at the
County Jail.® Under the initial contract, the County engaged MEnD to provide a medical
director, nursing services, and a mental health specialist.?' The confract was amended
and extended in 2013 to expand the types and hours of services provided by MEnD 2

" Test, of (Tr. at Vel V, p. 1055),
¥ jd st Tr, WV, p. 1056,

' Campare hiios imendcare com/aboull (assering an “inceplion” date of 2006) with Test of [ (Tr. at
Vo. 5, p. 1086) (lestifying that MERD was staried in 2008}

T Tesgt. of (Tr. at Wal, Ill, p. 481},

¥ |n gary <421, MEnD hired a new mmmn.pmhhmm
limiled 1o i and CEC. Test of {Tr. Viel. lIN, p, 491-433).
¥ Taat of [Tr, at Vial, Hi, pp. 481 .
:‘E:r_1m.
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9.

Under both the initial and amended contracts, the medical director was

required io be “licensed” and provide “general and urgent care o detainees and
inmates.™ In addition, the medical director was required to:

10.

Supervise the medical care provided to detainees and inmates;

Make “appropriate frequency” of visits to the jall to care for inmatas,
which “will typically be once per week for up to 4 hours™;

Perform medical procedures at the jail whenever feasible;
Frescribe medication for delainees and inmates;

Assist jail and provide administration in budgeting, planning, vendor
negoliations, and presentations;

Assist i the development and review of treatment protocols,
polickes, and proceduras;

Supervise nursing staff and review medical charts;
"Be available {or have another licensed provider available) at all

times, by phone or in person, to assist nursing siaff or answer jail
staff questions regarding the medical needs of inmates;” and

Furnish pre-amployment medical examinations as requested for
prospective jail personnel upon request. ™

The contract, as amended, required MEnD 1o provide registered nurses on

gite an average of 72 hours per week, “largely during the workday,” as well as “[ble
available at all imes by at least phone consultation to assist jail staff and answer medical

guestions regarding care of inmates.”™ This was expanded from the original contract,
which required registered nursas to ba present 60 hours per week 2

11.

When the original contract was amended in 2013, it added provisions that

MEnD would also provide health service technicians.? These technicians included one
full-time |ead technician working “business hours” during weekdays, and other full- or part-
time technicians whose hours included “split shifis” during the weekends ™ These
technicians would not be licensed nurses, bul rather, unlicensed healthcare providers

™ By 100, 101.
 Evg. 100, 101,

BEx 101
™ Ex. 100
TEx 101,
-
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{generally nursing assistants or medical assistants),*™ who would be on-site at the jail an
average of 99 hours per week® These technictans were charged with delivering
medications, assisting the registered nurses with routine tasks (such as taking vital signs),
and other unlicensed or administrative tasks

12.  While the contract with County, as amended, included additional
staff and services, il was not contempla at MEnD would provide on-site, round-the-
clock medical care to inmates.® MEnD nursing and medical technician staff were
scheduled at the jail during daytime hours on weekdays and split-shifts (momings and
evenings) on the weekends and holidays. ™ A registered nurse (RN) was scheduled to be
on-site during daytime hours weekdays (Monday through Friday, from 7200 a.m. or
8:00 a.m. to 4:30 p.m.) and four hours each day on Saturdays, Sundays, and holidays.*
Medical technicians were scheduled each day for 12 hours a day, with split-shifis
(mornings and evenings) on weekends and holidays. ¥

13. The original contract provided for monthly compensation of $17,075
(204,900 annually) to MEnD, with annual two-percent increases.® When the contract
was amended in 2013, and the scope of services expanded, the compensation to MeND
increased but is unavailable in the hearing record due to redaction.”” According to [Jf.l.
MEnD's net profits in 2020 were “a few” hundred thousand dollars.**

14. While MEnD was the confracted healthcare service provider inside the jail,
the agreement expressly noted that MEnD would not be responsible for the medical
services and costs provided oulskde the jail to inmates for whom County was the
detaining authority, including hespital, ambulance, and trans n senvices.™ In other
words, MEnD was not responsible for the costs of any medical care an inmate required
from clinics, hospitals, or healthcare providers ogutside the jail, including emergency room
visits or specialized care.*®

B. MEnD's Internal Policy Manual
15, To ensure a proper chain of command for madical decisions, MEnD

maintained a Corectional Care Policy Manual, applicable to all of its medical staff and
“dasignated jail personnel ™" Under this policy, each cormectional facifity served by MEnD

B Ey, 103 ot 000033_0015.

ey 101

1 H

™ Test. of (Tr. a1 \fol. HI, pp. 488=489, §513)
4 o pp. 0.

M i af pp. S08-508 S13-814,

% 4 at pp. 3114-315,

M Ex 100

¥ Ex 1u1-

= Tast of i (7r. 81 Vol 1N, pp. 494-495).
®Ex 101

1

1 Ex. 104 at TALOODOZT 0044

[1ETETAA] 5
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was required to have a designated “"Responsible Health Authority™ (RHA) and a
designated madical provider reporting directly to the RHA

16. Under MEnD's Correctional Care Policy, the RHA was responsible for

* Crverseaing all of MEnD's "policles/procedures, protocols, forms, and
practice philesophies in all MEnD-served facilities.”

. "Review(ing] treatments of detainees by other heaith care providers
(in-house, boarders, outside physicians), as requested or neaded by
the medical providers in each faciity MEnD serves;”

" “Supervis[ing] the care provided o detainess by medical staff and
correctional staff” Under the pelicy, "tihe RHA will have the final
judgment on all medical matters related to the heaithcare of
detainees that reside in each faciiity served by MEnD;" and

. Providing peer review for stafl medical providers,

At all imes relevant herein, Dr. Imﬂu designated RHA for MEnD and

'hu‘nmn.r Jail* As such, he was responsible for supervising the medical care
provided to Inmates in the jail by MEnD medical staif.* He also maintained final decision-
making authority for the healthcare provided to iInmates in the jail *®

18. MEnD's Comectional Care Policy provided that the designated medical
provider for each facility was responsible for,

. conducting medical visits and assessment for detainees, including
diagnaosing medical conditions and selecting appropriate treatrment

options;
. reviewing and prescribing medications for detainees;

. reviewing treatments for all detainees including those done inside or
outsida the jail during incarcaration;

* making decisions for the care of detainees in the jail during their
incarceration, “which includes referals to oulside facilities or

providers when necessary;” and
g
ot |
H Test of (Tr, &t Vol NI, p. 5T8)
% Test of (Tr. at Vol W, pp. 57T8-570); Ex. 104 at TALOODOXT 0044,
% Test (Tr. @t Val, I, p. 578); Ex, 104 at TALOODIZT D044,
[psrsran) G
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. supervising the day-to-day healthcare provide in the jal v

18.  During the relevant timeframe herein '® with the exception of August 31,

2018, when Dr. ldumgamd his authority to a nmmm day, Dr. Iwa:
effectively the designated medical provider for the ty Jail,*®

C.  Organizational Structure of MEnD

20,  In 2018, the organizational structure of MEND included a chiel medical
officer (Dr. §) who had uitimate supervisory authority over all other company healthcare
workers and employees ™ The positions reporting directly to the chief medical officer
{Dr.l] at that time included: a director of nursing, a human resources director, “medical
providers” (e.g., physician assistants and nurse practitionars), a mental health director,
and an office manager.

21,  The director of nursing supenvised all nurses, inciuding, i , thes health
technicians at each facility. The director of nursing reported directly to Dr. .

22. Below the director of nursing were regional “nursing directors® who had
authority over supervisory RNs (one at each facility) in their regions.® Each facility had a
supervising RN, who oversaw staff RNs and the lead healih technician at that facllity *
Each facility had a lead health technician, who supervised the various health technicians
at that facility

7 i,

i &ioust 24 1o Seplember 2, 2018,

2 Ex. 123 al 0605, 0621, DB2T; Test, of
ha was the designated medical provider
the fail, it & chear from a iotality of the v
far the il during thal time. MNurse Practiticrss

(Tr. at Vel I, pp. 518-520). 'I"i'I'H[H'.I was neluctant b admit
Jall during ihe nine days that wnh
a5 the designated medical provider
mwmalmwwwﬂ

in ing, shadowing D, hils rounds. in the jai. all medical staff

Oir, i dvectly for and direction = Ih:lm-nlhﬂlmaﬂujpmﬂﬂu Mﬂnﬁ:ﬂlm
soregd as ihe | medical provider on Augusi 31, 3018, only because Dr. §, who was
sccompany on rounds a1 the jai that day, suddenly

ihe rounds He, therefore, dalegated his authorty fo thal dary,

the modical provider and supervising physician for the jail on and 2, 2018,

Sy, 102 af TALDOODOS 0001

¥ id,

u 1

B ja: Tesl {Tr. @t el I, p. 516)

“Ex, 102 af ' 0001; Test ofJJJJj 7. at val. m, p. 482).
5 Ex. 102 &t T#Lm 000,

™ id.

[16TETS) T
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23. The organizational chart for MEnD in 2018 was as follows:%"

.

24, Dr_l served at the lop of the organization charl, as the president and chief
medical officer, having direct supervisory authority over the director of nursing and any
medical providers assigned 1o a facility *

25. “Medical providers® hired by MEnD were not necessarily physicians, but
could include other healthcare workers, so long as they were graduates of "an accredited
medical provider program’ and maintained “a wvabd, unrestricted medical provider
license.™® Medical providers included physician assistants and nurse practiioners.®
However, in 2018, Dr. ] was the sole medical doctor responsibie for final oversight over

L)

i,
"Hlnﬂﬂi.ﬂr.!wu' ] from his position as madical director and 8 new “corporate medical
director was s, of (Tr. &t Vel 11, p. 482). Under (he current corporate structune, MEAD has a
four medical dociors on , Ingluding h (threa fulltime and cna partime), who manage the
WMHMMW. Tt af (Tir. &t Wal W, p. 1180)

Ex 100,
= Test. ofjme al vl v, p. 1118).

[reveTan| ]
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all facilities and medical staff serviced
approximately one visit per week to the

o. I, O'rector of Nursing

28, is the director of nursing for MEnD, a position she has held
since 2018.% Nurse was one of the indtial employeas hired by MEnRD after its
incaption.™ At the time, ursu- was frash out of college ™

#' In August 2018, Dr. ] would make
nity Jail 5

27.  Nurse
bachelor's degree in nu
graduation, Nurse
initially served as a

graduated from SL Catherine's Universily in 2010 with a
ng and became licensed as an RN thal same year™ After
accepted her first nursing position with MEnD, where she

at the  and [ county jails

28. As the company grew, Nurea ‘s position and responsibilities also
expanded ™ Within the first faw months of her emp nt, she assumed responsibility
for MEnD's fraining programs for both MEnRD healthcare workers and tha county
correctional employees working at the facilities served by MEnD * Within six years, Nurse
was promoted to MEnD's director of nursing, oversesing all of MEnD's nursing
and medical technician staff™ Aside from a short internship during college, Nurse
Il s o'y experience as an RN was obtained through her employment with MEnD.™

29. A couple years into her employment at MEnD, Murse and Or.
developed a romantic relationship.™ They even executed what she de as a “love
contract,” drafted by a lawyer for the company, to openly declare their romantic and
professional relationship.™ At some point in the relatienship, Dr.l and Nurse
moved in together and, as of the date of hearing, they continue to reside together.

30. By 2018, Nurse
the company's lead trainer a

was serving as MEnD's director of nursing and was
ng developer.™ She was also assisting with human

£ 15 Or, | testifed that MEnD had a pariteme physkcian on staff, but that phvsician waorked in lowa, (Test of
Tr, 8 Val. ¥, p. 1118-1118), As MEnDrs chéel medical officer, horeever, &.Imﬁﬂw
ity ouer all MEND heallhcare staff,

& Tast of 3 W, pp. 5T0-571)

£ Tegt of iTr. o Vol I, p. 1659,
i at B

“I'd ﬁ'l-l'ﬂ I, p. 167,

“H at Val. I, p. Tad.

= id at Vol I, p. 168.

® gt Vol IV, p. 796

™ id, &t Wal, 1, p. 168,

T id, at Tr. Wal, IV, p. T8,

T2 i, &t vl W, p. 255-280; val. IV, p. B28

""ni-tvnl.l.p.zm Vol. IV, pp. 831-832.

T ig ab Vel I, pp. 255-280, In addifion to not being able io recall her cumend salary, she was unable to
recall how long she and Or. || have been iving together. Tr. at Val. I, p. 260.

™ jd o el |, pp. 172-173,

[iErsTn) a
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resource [ssues, helping to manage and build the business, and providing some direct
patient care (approximately 10 to 15 hours par week).™ Her direct suparvisor was Dr.',
MEnD's owner, president, and chief medical officer at that time.™

E. MEnD Training Materials

31.  As par of her wark as the company's first training director, Nurse
developed training materials for MEnD employees and comectional staff.™ The trainings
are typically three fo four hours initialty {upon the start of a contract) and then annual and
ongoing.™ These trainings warned of unique challenges faced by staf working with
inmates in comectional facilities, including the possibility of “inmate manipulation” tactics,
boun issues, and security threats * Some of the training materials developed by
Murse also made Bght of the inmate population that MEnD served. Examples of
these fraining materials incleded:

" A cartoon of a healthcare professional physician looking out of a
window, while a prisoner lays on an examination table, which
inciuded the caption, "You should get out mora, ™!

* A ftraining slida about dealing with “"demanding inmates™ that
contained a cartoon that stated, "No, please go on. I'm sure your
internet forum has access to more medical literature and has studied
it more than | have,™

. A slide instructing about patient care that included a cartoon of a
woman in the bathroom with a caption reading, “Showerng won'l ba
enough after today. I'll need to be autoclaved. ™ *

0 A cartoon at the beginning of a mental health and substance abuse
training that has a drawing of a "stoned hippy” with a caption reading,
"You must be at least this high to enter.”™ The MEnD commentary
undar the cartoon reads, “"How many imes do you fesl like this sign
should be in the front of your correctional facility 7777

™ id atp. 173,
7 id atp. 171172

™ Tost. of (Tr. &t Vol I, p. 188},
e 12 O

o Ex 10581 )
" Id ol & (TALODODT2_D001).
" i at 5 (TALDOOI0S D018
8 An pfoclave i3 @ presswuie and steam sberilization mechanism used in medical o laboratary
Efvironmeanis.
™ Ex 105 8t & (TALDOD108_0011),
: M, of GG (TALODDN 22 0002
i,

[187875M) 10
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® A meme in training materialks aboul inmate mental health isswes with
the caption, "Crazy people don't know they ane crazy. | know | am
crazy therefore | am not crazy, isn't that crazy. ™'

32. The purpose of these cartoons and memes, according to Murse and
Dr.§. was to inject “levity” into the subject matier of the training materials® a ave a
chuckle. =

. Care of II'lI'I'ﬂtIJPItIII"I!-

33, On Friday, August 24, 2018, , @ 27-year-old Black man, was transferred
to the nty Jail for detainment on criminal charges " ] arrived at the jail at

approximately 5:30 p.m. and began the intake process. "

34, Jail vi e shows arriving at the jail, exiting a police vehicie,
and walking into the facility.* He appears in good health and is cooperating with
the correctional staff ** He is able to walk, talk, laugh, and joke with the jailers.™ While in
the second-floor booking room, can be seen falking, walking, sitting, standing, and
aVen dra;-sulng himsell.* He appears to have no difficulty ambulating or communicating
with staff.

A, Saturday, August 25, 2018; Initlal Health Assessment

35, As parlof the jail's intake process, all inmates and detainees are subject to
an Initial health assassment ®

38. On Saturday, Ausgust 25 2018, at 230 am., RN, the
MERD nursing supervisor at ﬂmﬁw Jail, con 3 inlake health
assessment.™ At that had hﬂﬂn working for MERD for
approximaltely seven years ™

37. The initial health assessment process conducted by MEnD included
oblaining a short medical history from the inmate, as well as the collection of standand

: id atG ATLG.'IDEE_DDEB-J- sta Ba{ Bhs
Test of r, at Vol Jll, pp. 558, 561, 562).
# Test. of (Tr. at Vol IV, pp. B18-B17)

WER 112
" g

52 g,
'“El'- 112 at 0500,

HE: 112 a2 0881,
5 i,

o Test. W{Tr atVol. I, p. 91).
*Ex. 111

* Test. of [ (7. at Vol 1, p. TO).
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health data, such as obtaining the individual's height, weight, blood pressure,
fermnperature, and pulse rate.’™

38. At the time of his initial assessment, [J|'s blood pressure measured
152/106, which was considered high for a male of his age.”™ [JJ] disclosed a history of
chronic migraine headaches, hyperension, depression, and anxiely, as well as a recent
incident of respiratory failure (eight months pricr) and a traumatic brain injury from five
years prior,'"® also reported being treated with the prescription drug Lisinopril for
high blood pressure in the past '™

38.  As for current issues he was experiencing, [JJJ] complained of mig- and
upper back pain, particularly between his shoulder blades, as well as a headache '™

# re that he had been incarcerated since August 1, 2018, at
anulhm‘ 1'a~|:| ‘s primary concarn was an ongoing migraine headache.'™ He
slated that he was nauseous, was experiencing pain behind his eyeballs, and was
sensitive to light and sounds.’™ He stated that he generally treated his migraines with

ibuprofen,’™®

41, During the assessment, NME* observed that was “kind” and
“happy.” was able o walk, and answered all qguestions presented 1o him."™® Based on her
assesgment, Nurge decided lo monitor s blood pregsure and treal his
rigraine with Tiylenol,

42,  As part of that monitoring process, MEnD medical technician
checked 's blood pressure on Sunday, August 26, 2018, and nol
measured 146101, indicating continued hypertension.!!

B. Monday, August 27, 2018

43,  On Monday, August 27, 2018, at approximately 7:35 a.m., requested
anoiher blood pressure check due fo pain he was experiencing on the left side of his chest
that n near his collar bone and extended into his neck.''? Based upon this report,
Nurse conducted a nursing assessment. '™ ] was sweating and stated that

¥ Ex 111 =t 0100101,
1 - Tast. of (Tr. &t Vel. I, p. 20).

1% Tagt urw:rr_ &t Vol |, pp. 87-88, 80).
110 w '.F‘:‘"

™ Ex. 111 at 0121.
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the fingers on his left hand were tingling.'" He noled that he had only skept for
approximately three hours, a fact confirmed by a corrections officer.’' [l explained that
he had been experiencing severa pain for "some months® in his lower back and between
his shwﬂ?r blades.'" However, this back pain was now extending into his right thigh
and fool

44,  MNurse noted that appaared to be in a great deal of pain.'®
He was hunched over and appeared to be in significantly more discomfort than compared
to his initial assessment two days earfier."'®

45 Murse took 's blood pressure, which measured 159/104, and
checked his pulse, which meas beats per minute.'® Concerned with 's high
blood pressure, Mursa decided to conduct an alectrocardiogram 1 o
ansure that was nol @xperiencing a heart attack.'*

48. As an RN, it was within Nurse 's scope of practice o conduct an
EKG, using the jail's in-house ERG machine, butn interpret the resulls, which are set
forth in a paper printout.'™ The EKG printout read, “probable inferior infarct” and
registered as an “abnormal” resuilt,'®

47.  Murse decided o contact Dr l MEnD's medical director and the
degignated medical provider for the County Jail, lo discuss her physical
examination of and the EKG resulls. fier reviewing the EKG record, Dr.
concluded that KG istered a "false positve” resull and thal did not suffer a
recent inferior infarct."™ Dr. i datermined that the EKG resulls wera “benign.“'2®

48. Dr. ordered one dose each of ibuprofen (600 mg), Tylenol

(acetaminophen) (8375 mg), and hydroxyzine (50 mg). an anti-anxiety/antihistamine
medication.'™ He direcled Murse o ensure that ‘s blood pressure be
checked by the visiting medical pro urng the next rounds.

L Il
118} Jd
| M
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C. Tuesday, August 28, 2018

49. Afapproximalely 8:30 a.m. on August 28, 2018, Nurse
anather medical assessment on % Prior to the assessment, Nurse

confacted the Walgreens pharmacy that had last filled 's blood pressure medicine,
Flexeril.'¥ She learned that it was last filled in January . Indicating that [JJJj was not

regularly taking his high blood pressure medication, ™

oonducted

50, Duwring the assessment, complained of back pain and numbness on
his right gide.' He stated that it hurt 1o walk or kay down. '3 recounted thal he had
falten out of bed sometime during the night and was left to lay on the ground of his call
for 256 minutes, even afler speaking with a correctional officer'™ Nurse
observed ll'hal- Was in tears, moving very siowly, and favoring his right anm.

51. Murse took 's vital signs, including checking his blood
pressure  [1568/117), pulse ra 85 beals per minute), and femperature
(98.3 degrees). ' blood pressure reading was consisient with conlinued
hypertension. '

92. Nurse caled supervising physician Dr. to discuss her
assessment. ™ Dr, weved at the time that may have suffered an injury from

fall from the bunk, which may have been causing ‘s back pain and numbness. "™ Dr.
prescribed 600 mg of ibuprofen three times a day for seven days, 10 mg of Flexenl twice
a day for seven days; and 10 mg of lisinopril (a high biood pressure medicine) daily. ™

He also ordered that be given B00 mg of buprofen and 175 mg of Tylenod
immediatety.™" Dr. | f directed that comectional officers allow to have a lower
bunk and extra blankets*? Dr. [] did not order any further g or additional
observations "

53 Dr. ] totd Nurse that he would order blood work to be comgleted
w ed longer than one week in the jail."* Notably, ‘s medical records
I 's "expecied outicourt date” was Seplember 4, , Bxacily one weeak

W i, at 0118; Test. u'r_ (Tr. at Ved. L pp. G5-06)
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later. "5 In addition, on August 27, 2018 (just one day earlier), had been granted
conditional release, allowing him to be released from jall pending the charges against him
if bail was posted. " J's next court appearance was scheduled for Seplember 4, 2018
= the Tuesday after the upcoming Labor Day holiday. "

54. MEnD heatth techicomectional officer incident call shests and on-call
documentation triage forms both require that an inmate's "expected out'court date” be
filled in 30 that providers know when an inmate ks scheduled for release or for a court
appearance thal may result in release.™® According to Nurse , Bhe was trained
by Murse to ensure thic date was always comp use it was “very
important information” for Dr. ] to consider. ™

sent a “kite” or jail
& message read:

55. Al approximalely 8:00 p.m. on Augusi 28, 2018,
message asking to be taken to the hospital for medical treatment.

| nead to be seean and taken to the hospital on account of | [sic) can't feel
my legs and cannol be physically mobil [sic]. Piz be fast about this because
im also In incruciating [sic] pain in all my muscles all over my body, ¥

D. Wednesday, August 28, 2018

56. At approximately 6:25 am. on August 28, 2018, Hov:'lmn'a
lead medical technician at Jail, contacted nursing supervisor Nurse

o advise har thal was unabla io feel his leys or ambulate, and that his
pain was gefling worse. "5 Nursa Instructed Ms. and correctional staff

to place in a medical segregation cell (referred fo as a "lank’) until a MEnD nurse
could arrive at the jail to assess him. '3 , RN, a MEnD staff nurse, was
scheduled to arive at approximately T.00 a.m. n her shift '™

§7. There are two medical segregation cells in the [l County Jai
{cell #214 and #215), both of which contain surveillance cameras to allow comeclional
staff to observe and monitor the cells at all times."™ The surveillance cameras are also
constantly recording footage, which can be played back by jail staff,"™

ey 111 at 0111.

18 Ex. 120,
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58, Al approximately 9:24 am. on August 29, 2018, was brought to the
second-flocr nursing station at thepaH for an evaluation hy M.rse ol m
began by checking 's foot. " She then checked his vital sign

pressure of 162/116, a pulse rate of 83 beals par minute, and ﬁmﬁm‘gnn saturation of
a8 percent.™ In falking with , she leamed that he had not been taking his Flexeri

outside of the jail because he r without the medication,"®

58, explained thal he had numbness starting around his befly button and
traveling bilaterally down through his legs.'™ He denied any loss of bowel or bladder
control. "™ Nursa observed that wag moving his arms, but when she asked
him ta lift hig hands 80 she could ramaove GXypEn Sansor, he stated that he could not
maove them.'™ Once the sensor was removed, however, Nurse claimed that
was able lo wave his arms and hands around. "™ stated s arms and
would somelimes go numb, and thal he had been un to eal for bwo days because he

could not properly lift his hands 109

mueaﬂaam reported that he was unable to move hla legs. '™ However, Nurse
& t when the correction officer puu.ha:l in a wheelchair, was
iift his feet off the floor and avo |d his feat on a medical cart. "7 At s.urrru-
tirre, jﬂlll‘t&'l'l'lnﬁ:lﬂ'nldﬂm maﬁhhﬂandanduumam
earlier in the moming. ™ Eh:ulh ursa nd the jail siafl were skeptical of
medical claims. “@ Mursa axammaﬂnn nr took less than

minwtes

requested permission from jail staff to

61. Given her skepticism, Nurse
bunk."" The jail administrator granted

review video footage of s reported fall from

Murse permission 1o review video footage of in the medical segregation cell
on the moming of August 29, 2018," The video foolage that she reviewed, however,
was not footage of i 's fall from the bunk that [} reportea ml'ﬂ.lrse- on the

W Ex, 111 2k 0118; Ex. 112 &t 1953
ey 112 at 1953,
:EI.H‘IIH:H‘IE.

MEy 112 af 1853,
Ex 111 at D118,
111‘:1
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of August 28, 2018, Nonetheless, in her notes of August 29, 2018, Nurse
writes:

[i] reviewed video of “fall.* [Patient] eased himself to the side of bed and
wheelchair and slowly guided himself 1o the fioor."™

62. The video that Murse
bunk that he reporied to Murse
recent video footage from n migdical
moming of August 28 20 Therefore, Murse
improperty imply that was exaggerating the
August 28, 2018.

actually reviewed was not 's fall from the
on August 28, 2018, but r, it was more
ation cell (#215) recorded the
's notes are inaccurate and

the bunk he reported on

63.  Nurse[Ji} s notes from August 29, 2018, go on to express further distrust
-I:I'f-'l- reported symploms.'™ Nurse writes:

[Patieni] was able io move himself in wheelchair in front of [me] bul when
[correction officers] attempted to transfer him to bed],] he went limp and
wiould not help them. Lunch was given and [patient] stated [thal] he was
unable to eat it [due to] numbness in hands and unable to swallow. [Patient]
was watched swallowing multiple times during talk with [me] [without] any
difficuity, such as head movements or enhanced movements ]
swallowing. [Patient] requested to be moved back to [ilegible). '

1. Video Footage Reviewed by Nurse [JJJili] (Aug. 29, 2018

54, The video that Murse reniewed beging at T:57 am. on August 29
2018, and continues until 9:52 a.m. same day."™ The footage begins with sitting
in a wheelchair apparently talking with someone who is outside the cell '™ I5 mowving
his arms and feet '™ pushes himseif to the loilet, while in the chair, and spends a

1 Thee fail reporied o thie maormeng of August 28, 2018, occurmed either during the right of August 27
of in the early i wrs of August 28, 2018, Ses Ex. 111 al D118 (the of the fall was made
arcund 8:30 am, on August 28, 2018). Al that time [August 27 and 38, 2018), wias 53l in & cell with
the: ganeral jail population - he in sagregalion unil that was under video suneiliance.
Sae Ex. 111 af 0118, 0080, repan notes thal he asked MERD staf?

io a medical segregation cell at 30 am. on Bwgust 28, 318, so thai

monitcred on camera. See Ex 111 at 0080 was moved to tha medical segregation call 2215
approximatety 6:55 a.m. on August 28, 2018, wiais nol urder videa surveillance at the time of the
fall he reported on Augus! 28, 2018, Therefore, Murse nat have viewad videa of the fall from
ummmﬂw an August 28, 2018,
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few minutes attempting to do somethi toilet. "™ An officer enters the cell io remove
bedding from the cot. ' At 7:21 a.m., is given medication and an officer replacas

‘s bedding. '® lifts his legs usi s hands and places them on the cot, while he
remains seated in mu.'# legs are fully outstretched, resting on the bed,
whila the remainder of his body s in the chair '8

65, At 8:04 am,, slides himself out of the chair and onto the floor."™ He
sits upright for a minute, as he attempts o scoot his body forward, but then fails to the
ground and lays on his side.'™ He rolls and twists on the floor until 9:07 a.m., when
two officers enter the cell and [ift him back info the wheelchair, "8 uses his hands to
lift his legs back onio the cot, while remalining seated in the chair (his legs outsiretched
on ﬂi:] cot).'"™ An officer arranges the mattress under his legs while shakes his
feal’

ot of the cell and returns kim to this call
the cot asE remains seated in the
laces a pillow behind his back "™ a1
away from the bed and out of the
move his feel and arms, 'S is

BB, At5:11 am. an officer wheels
a minute later.'™ The officer lifts 's lags
chair, " [} throws a blanke! over his legs and
9:25 a.m., an officer enters the cell and wheels
cell, '™ E is wiggling in the chair and is able

brough K into the room at 9:32 a.m."™ The officer places 's legs on the bed for
him {as remains seated in the wheelchair) and remains in that position until the
end of o at 9:52 a.m. ™

did not observe video of 5
the day before (Augu 4
2018)."" |nstead, Nurse observed video rom the medical segregation cell
shortly after he was t room."™ As the wideo depicls, i mot falling from
a bunk — he is attempting to get out of the wheelchair and slides to the floor, ™

67. Thus, contr
fall from the bunk that

fo her notes, Nurse
described o Mursa

id
" Compare Ex 111 at 0118 {JJJj rotes) with 0115 [ notes); Ex. 133 (videc from moming of

August 29, 2018).
WEy 133,
M ol

[ RLEETd-1al | 18

A19



2. Nurse i} Report to Dr. || (August 29, 2018)

68.  After her evaluation of on August 29, 2019, Nurse called Dr.
to report her findings and suspicions { the veracity of 'S5 ms and lliness.
At that time, Dr. | notes thal Murse had "hea skeplicism” about 's
complaints. 2 Through his conversation l:vmr:.F Oir. ] undersicod that s
repaort of a fall from the bunk on August 28 was urse observed on video,

"s represeniations, D | crdéred Murse io
access to a wheelchair ™ In its place, r.l
tempaorarily, but siated that access to the walker
directed Murse to start 24-hour
in the “tank” (the medical observalion unit). . l's rationale for
s access o the wheelchair was to delermine Whatharh‘a reporied
paratysis were real or merely contrived =7

69, Based upon Murse
discontin xefil and remove
permitied o have accessioa

would also be discontinued “shortly.™ Dr.
observation m‘-

remaving
symploms

E.  Thursday, August 30, 2018

T0. The naxt day, Auvgust 30, 2018, Mursa artived for her shift and
checked in on ] at approximately 7:40 am ™ ed that he could not feel
anything from his waist down and had urinated on self because he was unable o
ambulate to the toilel in the jail cell * Nurse atternpted to give ibuprofen
and Lisinopril, but said he was unabie 1o swallow the pills bacause his throat felt
swollen #¥ Nurse 's notes from the visit stale that she conducled an
examination and d nalice any swedling "

71.  Murse then decided lo fest 's reflexes by running a blund

ject (in this case, a mometer) along the soles of 's feet?? When Nurse
“ ran the thermometer across the soles of his feel, she noficed that did not
move al all ¥ Nurse then tested ‘s vilal signs, which indicated a blood

pressure of 168M109 (In hypertension), a pulse rate of 52 beats per minute, and
an oxygen saturation of 88 percent (within the normal range).**

S Ex 111 8t 0118,
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noted that [JJJJ] looked “very defeated,” he had urinated on

ad no reflexes in his feet upon stimulation, and his blood
pressure was elevated ?™ Nurse stated that she “trusted her gut® and “didn't
like™ what she saw when she obsery 8 Therefore, ﬂwﬁdﬂmmmmhlm
further direction " Nurse [l acvised Or. || that i needed to be seen at a
hospital.

72, HMurse
himsell, could not swa

's assessment and directed Murse
of evaluation 71#

with Murse
tn un io the emergency room for
Video Footage of [} s Condition on August 30, 2018

74. Video footage taken :;E in the jail cell (#215) around 7-30 a.m. shows

laying in a cof, minimally res ve o medical staff and cormectional officers who
enfier the cell =0 iz able to move his head from side to side and move his hands, bat
h& remains on his back without any attempt to ift his head or body when others enfered
the room.#' At one paint in the video, 's head is awkwardly r inst the
concrete wall of the call and a commection comes into the cell io pull 's cot
maﬁmdumluﬁmhntﬂhab&dm%mﬂfmm against the wall =2 |t is
apparent that lacked the ability to re imself and free his head from against
the concrete wall.

75. Al approximately 9:05 a.m., three correctional officers come into Il s cell
to fift him from the cot to a wheslchair to assist him to use the in-cefl toilet.* Cne officer
removes the blanket from to reveal that is naked from the waist down: he has
been laying in his cot withoul pants, underpants, or an aduit brief. == With some wrangling,
three officers are able to it i's limp body into the wheelchair without any assistance
from As the officers push the wheelchair forward, 's limp legs get caught under
the ras itls rolled forward — appears fo be unable to move his own begs and
prevent them from being run over by the chair. ™" As a result, the officers roll the chair
backwards (o he loilel " Two officers lifi and place h the toilet seat, where he
slumps over.®® At one point, the officers are able to prop against the back wall sp

5 Tami, {Tr_ ot Vi, |, pp. 104-105)
T S al p
8 i at pp. 108108

218 Tost. dF (Tr. at Vol I, p. 108); Test. of ] (Tr. at val. 01, p. 817).
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that can remain seated on the toilel seat. ™ After a few minutes, the officers lift
off let and place him back into the wheelchair #*' They roll the wheelchair to the

lift 3I5ﬁ=}ntﬂﬂ1&m’c and leave ] slumped in the wheelchair, with his legs resting

on

2. Override of Dr. [|'s Directive that [JJJ] be Transported to the ER

76, Al approximalely 1.30 p.m., l'~||.1 spoke with Beitrami Jal
Administrator about tran nearby amergency room_ 9
, ROWENET, 1o au'tlmnz ri aags or fransgport, despite the medical

ve from Dr. I."“" wu located in a medical observation
cedl, was being monito sla'rl, and rla:l en observed by correction officers using
his arms and legs with no difficulty. claimed that jail staff observed able
to use his hands o open and drink a juice advised Murse that
was considered a flight risk and may alie use a hospital ransfer io escape,
was why the adminisirator was denying Dr. l'a directive to lranapnrt- to the
emergency room. 27

7. Nurse called Dr.
refusal to allow ansported to
Dr. [Js medical airective ™ Nurse

intercepled recorded phone calls in
Administrator was meal?clln? in her refu
concem that he was a “flight risk.”

again 1o inform him of Adminisirator
e hospital and the administralors o eof
explained that correction officers had
was “plotting” an escape and that
release to a hospital due to a

demand 's transport

78.  Dr.j did not attempt o contact
to the nospital * Nor did Dr. | call 911 him !'Ef.‘l Nuru call 811 1o
cbiain an ambulance frans of to the em&rgtrnw room. , Dr. :Ilraclm:l
Murs= o continue monsdonng Df m:plumm:l 1:hat a MEn
provider was scheduled io be present al the jall the next moming for rounds, m wuﬂ:l
be able to assess the patient.™ Notably, Dr. §l had never had a jail administrator overrule
his medical directives before 24
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75.  Atapproximately 2:25 p.m., Nurse entered [ s jail cell again.2«
She advised him that the jail administrator would nof a him to go to the emergency
room and that a MEnD medical provider would be coming the next day to evaluate him.*®

3. Video Footage of
to Tr:mpnrlﬂ-
2018)

at Time of Administrator [JJJj's Refusal
mergency Room (2:25 p.m. on Aug. 30,

80. Video surveillance footage from the jall cell at approximately 2:25 p.m. on
August 30, 2018, shows Nurse talking to as he is sitting in a wheelchair in
the corner of the call *7 He has no pants on and is covering his lap with a blanket ™ He
is holding an adult brief2*" After Nurse icaves the room, attempts io put
on the adult brief but is unable to move his legs.“* He spends over 30 mmnutes attempling
to put on the adult brief uniil he collapses onto the nearby col from his seated position in
the wheelchair ®' He slips from the bed and falls to the cement fioor, where he lays naked
from the waist down.?¥ After approximatety 10 minutes, three correction officers enter the
cell and lift [ to his cot. 2 One officer puts some adult briefs by [ 's head and speaks
o him for several minutes ™ Another officer comes in to mop the r, claaning up what
appears 1o be urine and a bright red liquid substance, %

F. Friday, August 31, 2018

81. The Labor Day weekend of 2018 began on Friday, August 31, 2018, and
centinved through Monday, Seplember 3, 2018.2%

B2, m is an RN and nurse practitioner (NF) who had recently
been hired nll in early August 2018, to serve as a “medical provider "
MP was scheduled to work on August 31, 2018, as part of her initial crientation

a aining with MEnD.2*® From her starl date in early August 2018, until August 30,
2018, HP_ MEnD training included "shadowing™ Dr. ] on rounds at the various

HE By 112 |t 1585,
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n training, Dr. J] continued 1o

facilities serviced by MEnD.™ While NP
ty Jail 2

serve as the designated medical provider

provider serving the jail that day. ' However, on her drive to
she amrived at the jail, Dr. |] callea NP and info
able to make it to the |ail and that NP was lo complate
This was the first day in her emplo niD that NP would be worki

independantly 3 ite Dr.!‘a knowledge of 's wrgent n medical care, Dr.
did not advise NP & nuT. or his need for immediate care or evaluation.
84. Upon arrival at the jail, MP

sha ancounterad MNurse and (the madical tachnician) discussing
an inmake who was ng paralysis ncontinence.® n the “contrel room” of
the jail, NP also overheard three or four corection officers simiarly discuss
the inmate and how he was “faking” an liness. *® One officer asked NPﬁ
"Don’t you know what he did?" and advised her that was incarcerate

abuse = These comecton officers were making fun of , laughing about how he would
not wear an adult diaper, ®

began her day on August 31, 2018, expecting to meat Dr.
, @nd accompany him on his rounds as the MEnD medica
ust minulas bafora

I e would nol be
rounds on her own, 2

eded fo the nurses” station wherns

B5. MNP decided fo review 's medical chans before examining
him. *® She had been suffering hypertension during his time at the
jail and was not taki medications due to an inability to swallow, 7' She also reviewed
the EKG that Nurse had performed on August 27, 2018, that indicated that
had suffered an mrmma N Nurse infarmad NP - that u:.' Knew
about the EKG but was not concermed results, 712

3 1dl af p. 143, During the investigation of this case, Nurse naed that Cir. ll was the only doclor
at MERD and her supervisor. Ex, 22 at 0560. He “dicta and all the orders” fior inmates,
mlu:ldmllnmﬂfmm id. Instead, he would mainly review chars thal nurses provided,

conduct med escribe, id
""Tul. {Tr. I1.".|"H 118 p I-ﬁ!ﬂ:rqﬁhﬂrlr!wmn his amswers lo the Judpe's questions in
camnot be disputed that Ov. |Jj was serving as the acling medical provider for the

County Jaill at 2l fimes relevant Dr!mmmmm jail on
31..21313,%!‘““%“! cancelled jus] bafone MF anmved. O
continued fo act as the meds the jail and attending physician for | EE
at the Jail fram August 25 o Saplember 2, 2018),

i Togl (Tr_at Vol. L p. 144}

B2 i @t p. 144,

o st p, 163

B i ol pp. 163-164.
8 pp. 144-145,
e i gl 145-14T.
i gt pp. 147-148.
HEEy 122 at 0567
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BE. MNP proceeded 1o conduct a medical examination of at
approximately 9: .M \When NP and Murse entered the cell o
conduct the examination, they found aying on a mat on (he concrete foor of the cell
with a thin blanket covering his lower body.*™ His head was not on a pillow and he was
unable to lift his head ™ The cell smelled strongly of urine and sweat 's adult brief
was fully saturated with urine, which had leaked and soaked the mat upon which
was lying " expressed that he was embamassed because of this, but no one wou

assist him wi ning or changing.*™

87. NP began her examination by having Nurse take
vital signs, ¥ prassure measured 183/116, his oxygén saluration was at
B3 percent, a pulse count was 113 beats per minute, all indicating that he was
suffering a sanous medical conditicn 20 explamed that hie had sevens back pain and
he was numb from his waist down @ In reviewing his medical histary, NP noted
that complained of numbness from his stomach down for three to four days, and that
he was now unable to stand 2 During her physical examination of JJJJjj. nP
noticed that ] had “dffuse muscle weakness,” which was most pronounced on the
right side 2

B8 NP& observed that the right side of s mouth was drooping, he
had tears on his . and his speech was slurred ™ He was also drooling and had
urinated and defecated on himself 8 To test his neurclogical funclion, NP
checked for a “Babinski sign,” an involuntary reflex response to a specific form us
obiained by running a blunt object along the sole of a patient's fool ™ An affirmative
Babinski sign resuits in the upward bending of the big toe and the fanning of the other
toes in response o the stimulus.“®" An affirmative Babinski sign indicates that there may
be an underlying nervous system or brain condilion causing the reflexes to react
abnormally ™8 NP noted that ] nad no response to the Babinski test at all

iﬂrmﬂ
™Ey 112
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B3. NP alzo noticed that was having difficulty swallowing. ™ He
ﬁau&d with NP to believe him thal something was seriously wrong.™ Nurse

descri as crying and “begging for help_ 2
a0, MF‘% initialty thowght that may have suffered a stroke.™ After
her assessment, . HF‘M ruled ouf a cerebrovascular accident (CVA) and
diagnosed [JJJj with uncontrol ensian, 7

91. NP decided that il needed to be immediately transported by
ambulance o the nearest hospital for treatment ™ NP Inatructed Murse
fo arrange for an ambulance to fran to the hospital immediately ™ it
15 unclear in the record whether it was NF of Mursae whao ke with
, the jail administrator, about ansporl.™ According 1o NP %
told Nurse that she would not allow [JJj to be transpo y
ambulance, but that she would approve the transport to the emergency room by officers
in & police vehicle ®¢

92.  To prepare him for transport, and because he was dirty and soaked in urine,

NP decided o change into an orange sel of "scrubs,” the of attire
Feqquir the jail to tra prisoners outside of the facility begged
MF fo not let the correction officers fouch him because he was scared of
them.

§3. Nurse began by :Mngmnq'a adult brief and pufting a pair of
orange panis on him, was completely limp and unable to asaist Nurse

in the clathing change. ding to NP . he was "like moving dead .
NP irm'mr noticed that was cold 1o the touch, but yet covered in sweat. ™

94, The nurses grew frustrated because none of the corection officers were
helping the women, so MNurss went o tha officer station to regueast
assistance ™ NP noted correction oMcers were reluctant to help and

;TmExﬂ (Tr. at Vol. 1 at p. 148),
Ia; EX. .
{Tr a VoL | mp. 117).

T Tzt of
”TH.HFI'H at Vol |, p 150}
™MEx 1118 :
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would not touch Finalky, Murse was able to get three male officers into
the room to assist with changing and getting him into a wheelchair.* Two of the
three officers Efad infa the ealchair and Murse was able to ch

's ghirt, *® was entirely imp and unable to assis change of clothes.
was able sit in the wheelchair bul kept slumping forward, such that Murse
had to hold him in the chair as an officer wheeled him from the room 3%

85  Video surssillance footage of the jail cell from B8:50 a.m. to 10000 a.m. on
August 31, 2018, comoborates the testimony of Nurse and NP M The
video depicls king on a mat on the call floor, Bmp a espondant, unable o asgist
the nurses or officers in their attempls to move him,

o6, Afer to the emargency room, NP gspoke with Dr,
again " NP ained that she had concerns aboul a {stroke) ™ Dr
did not oppose ‘s decision to send to the hospital for evaluation 3%
was upset with the Ta did not coniact him bafora giving the madical
directive to send the patient to the emergency reom, "

87.  Altthis point in time, a diagnosis of Guillain-Barme Syndrome crossed Dr. §i's
mind as a potential cause of ‘s symploms, and he discussed this “diferential
diagnosis” with HF_."" uillain-Darre Syndrome I3 a rare autoimmunc disorder
in which a parson’s own Immune system attacks the nerves, causing progressive muscle
weakness, numbness, tingling, pain in the imbs, and paralysis ' In some cases,
Guilain-Barre Syndrome can be fatal 3"

G. Two Hospital Visits — Friday, August 31, 2018

98. [ county deputies transported [ to the edical
Center emergency room, where he amived at approoima 10:34 a.m. on ust 31,
201832 While at the [ hospitsl, [l was seen by an

& admission nole reads:

ey 122 &l 056D,

M7 Tasd. of (Tr. at Val. |, pp. 152-153).
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I a 27 yr old male who presents io the Emergency Department [from
secondary to the fact that he says that he cannol move or feel sither one
of his lower legs. This [has] apparently been going on for 4 days. 4 days
ago he said he fell out of his top bunk and since then he's had back pain
and has been unable to move his lower legs or feel his lower legs. He has
pain in his lower back and also his upper back. He also says that ha's had
troubla maoving his upper arms also [sic]. When | ask about numbness ha
said “everything i numb.® He cannot pinpaint it. About 2 days ago he
started having a laft facial droop and couldn'l use the laft side of the face.
He's not complaining of any check or abdominal pain. &2

89,  During the examination, observed that had a left-side facial
droop that included his forehead * He n that nat move his lower legs
and did not react to painful stimug 3 was ab move his uppar sxtramities,
although he stated that he was weak, his amms were numb, and he could not react to
resistance ™ A rapld drug screen showed only the residual existence of
Tetrahydrocannabinal (THC), the active ingredient in marfjuana *®

100. ordered a CT scan of 's head, cervical spine, abdomen,
pelvis, and chest, along with a late b count. ¥ The CT scans showed no
evidence of trauma ™ As a result, decided 1o order a magnetic resonance
irmaging (MRI) of "s brain and spine. VET, did nof have access to
an MRI| machine at that uma.mnsammn,nam be fransferred 1o a
hospital in Fargo that had an MRI maching, 3

101, The discharge summary written by [ stetes:

The patient has symptoms of uncertain atiology at this time. He continues
to not move his lower extremities, the facial droop may be Bell's palsy since
it does include the forehead, however],] without MRIs[,] | cannol rule out
[spinal] cord compression or CVA. | did do CAT scans which show no
evidence of any fracitures, dissections, or any other acule traumatic
processes. Unfortunately at this time | cannot get the MRIs that are needed
o rule out any significant cord compression or other significant emergent
processes. | did speak to the ER direclor who spoke to MRI and at this time
I cannot get them done, therefore they recommend | transfer the patient. |

= i at 0244,
iy gt 0245,
54 4y ot 0245,
TS i gt 0245.
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spoke to the emergency physician at ,and ﬂ'layhrl-lIamnngtme patient.
Patient will be transferred for further up and evaluation

102. After a physical examination and a review of [JJ}'s vital signs, blood work,
and CT scans, concluded that he could not diagnose 's medical condition
and consid e following "differential diagnoses®™. spinal compression, fracture,
contusions, malingering, Bell's palsy, cerebral vascular accident, and aortic digsection

103, wag discharged from the
300p.m. a nsferred by ambulance to the
in , North Dakota mately two hours away. ™
accompanied [JJJj] to =

arrived at the medical facility at approximately 535 p.m. and
- ‘s vital signs indicated a temperature of
n saturation of
100 percent, and blood pressure of 174/118 ﬂMnmau that exhibited “facial
asymmeiry, weakness, and numbness,” bul not notice amy spe drﬂ'u:ul't}r.m As
ordered by . MRls of 's entire spine and brain were performed, but the
tesis identified no a rrakties.

emergency room at approximately
Medical Cantar emarngancy room
B county deputies

104
Was examin

¥
98.1 degrees, a pulse rale o bealts per minute, 8 blood ox

105. !ﬂm under observation and testing at the hospital from
approximately 5:30 p.m. until 11:15 p.m.* It appears that rermained in ruuﬁ

restraints (hands and ankles handcuffed o a medical gurney) al all times at the
hospital, except for when the MRI was com Mitis mdfarhaw- hospital s
conducted a full physical exambnation of ‘s abiliity to move when heé was so shackled.

106. After examination, cbservation, and testing, - summarized ]
visit, @s follows: -

27-year-old male arriving as a transfer from -Mlnnmra fo

and with request of MRL Upon arrivall,] the patient is noted o
alerl, afebrile, and hemodynamically stable with slight hypertension and
tachycardia. Externally the patient has no trauma to the head or neck. He
Is interactive and GCS is 15. He reports genaralized weakness o the upper
of lower axiramities] ] however sansation is intent and symmetric. | am able
to slicit ajn] appropriate Babinski test. The patient does pull away from

Ly ]
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painful stimuli of lower extremities. This time he has no pain with palpation
of the back, There is no evidence of overlying skin infection or abscess. |
believe this would be atypical to affect both the cranial nerves and upper
and lower extremities symmefrically, However]] based on outside
examination and recommendation for MRI, we did obtain MRI of the brain,]
as well as entire spinal cord[,] with no abnormaliies. Laboratory studies
demonsirate no obvious cause for symptoms. In the emergency department
[he] remains slightly tachycardic. Following MRI[,] [] a second deputy
arrived providing further history that the patient was reportedly on a
monitor last evening unknown to the patient].] [He] was witnessed
moving his extremities without apparent difficulty. At this ime[] after a
prolonged period of observation [in] the emergency depariment],] | do not
find a cause for acute progressive neurclogic condition warranting
emergency hospitalization. | did discuss bolh with the de sheriffs as well
as patient indications for emengent refusn loecally or to . Al this ime
the patient will be dismissed to return to jail @

107. These notes indicate at east one [l ceputy was advising the doctor
that [} was liely feigning nis iiness

108. In addition, one nursing note reads; “[patient] witnessed wiggling toes in bad

while RN's are outside of room standing in doarway. >

no

109. Consistent with the information provided by the deputy and nurse,
final diagnosis was: (1) malingering; and (2) weakness *® “Malingering” was

a5 primary clinical imprassion
110. [JJ}'s discharge instructions read:

You have been seen loday for generalized weakness, This may also be
described as fatigue.

Weakness is a common problem, especially in older individuals.

It is important to understand the difference between true weakness (real
weakness from a nerve of brain problem) and the more common problem
of fatigue. Thess words might seem similar, but they do mean very different
problems.

. Faligue: When a person is describing fatigue, they may feel tired out
very quickly even with just a little activity. They may also say they ane

ﬁ Ex. 111 at 0158-0158 (emphasés added).
id
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fealing tired, sleepy, easily exhausted and unable (o do normal daily
activities because they don'l seem to have enocugh energy.,

® True Weakness. When someone has true weakness, it means that
the muscles are not working right. For example, a leg might be truly
weak if you can’t support your weight on it or if you can't get up from
a chair because the thigh muscles aren't strong enocugh.

There are many causes of weakness including: infections (often
kidney/bladder infections or pneumonias), ekectrolyle abnomalities (low
sodium, low polassium), depression, and neurglogic (brain or nerve
disorders).

After locking at the results of the blood tests or X-rays, the cause of your
weakness |s:

. Linclear or unknown.

It & VERY IMPORTANT to see your primary care doctor. Mone testing may
be neaded io figure out the cause of your weakness.,

¥YOU SHOULD SEEK MEDICAL ATTENTIOMN IMMEDIATELY, EITHER
HERE OR AT THE NEAREST EMERGENCY DEPARTMENT, IF ANY OF
THE FOLLOWING OCCURS:

Confusion, coma, agitation (bacoming anxious or irritabla).
Fever (temperature higher than 100.4°F [ 38% C), vomiting

Severe headache

Signs of a stroke [paralysis or numbness on one side of the body,
drooping on one side of the face, difficulty talking)

. Worsening weakness, difficulty standing, paralysis, koss of conirol of
the bladder or bowels or difficulty swallowing *

- & O w

111. was discharged from the hospital at approximately 11:15 p.m.
on August 31, 2018.** He was then transpo back to the County Jail by
deputies. ™®

T i, et 0128-0124
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H. Baturday, Septembar 1, 2018
. Arrival Back at the Jail {12:30 a.m.)

112, %anmd back at the jail at approximately 12:30 a.m. on September 1,
]

20183 Vide tage from the |ail's garage port shows 's condition and treatment
by deputies upon arrival back at the jail 3

113. The video begins with four deputies talking in the garage, while
remains locked inside the police vehicle.?™ One of the deputies opens the car door an
atternpts to get out of the vehicle ™3 falls onto the concrete garage fioor. ™™
While he lays on ground, four deputies stand owver him and look down on him, but do
not render any assistance ™ Then, two deputies attempt to drag into @ nearby
whaaichair by grabbing him by his arms. i completely limp and stless ** He slips
out of the wheelchair and falls to the ground.*™ Once again, the deputies stand over him
and appear to be talking to him ** does not move and appears unresponsive, ™ The
deputies stand over him for approximately a minute or two, as lays, face down, on
the concrete floor. ™ Finally, twa deputies kift into the wheelchair and get him to sit
up. 82 is limp as his head falls backward and forward.*® The deputies then wheel
him | jail and place him back into a medical segregation cell (#214) 7

114, Video footage of ] in his medical segregation cell from 12:45 am. 1o
§:00 a.m. depicts three deputies ca il into the cell and placing him onto a cot,
with his feet overhanging the bed il is completely imp and appears unconscious
The deputies remove handcuffs from his wrists and ankles. ™7

115. A few minutes later, an officer comes into the room, places a pillow above
s head, and a blanket beside him.*®® The officer spends several minules in the
cell standing over , apparently talking to him, but the video s soundless so it is

W Ex 112 ot 2041,
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unclear whether was able to respond in any manner® .F rs
semi-conscious ¥ re leaving the cell, the officer throws the blan m!ﬁ's

bﬂd_'f.a“

118. does not change positions for the next nearly two hours (from
12:45 a.m. to 233 a.m.).*™ He is lying on his back, his feet are hanging over the bed, and
his left arm is hanging off the bed.¥™ At 2:33 am., bagins to shake and rofls off the
col, falling face-first onto the concrete floor.?™ His shirt is pulled up, exposing his bare
midsection, as he remains on the figor, in the same position, until at least 5:50 a.m. (ower
three hours), when the video ends.™ This all occurs while correctional staff were
apparently monitoring - via video from the control room.

117. By the time the comeclion officers returned io the jail on September 1,
2018, they were under the impression that was faking his illness (due to the hospital
diagnosis of “malingering™) and attempting anipulate® jail staff.*™ According to one
officer, because was facing a significant amount of prison time for his alleged criminal
uﬁnnsa.ri;uwas eemed a “high flight risk” and could be using the (liness in an attempt to
escape.

2. Early Morning Briefing

118, The first note in [JJ|'s jai medical records from Septemiber 1, 2018, was
writlen by . an unlicensed medical technician employed by MEnD ™™
That notes s :

Al approximately 0800 pt [patient] stated he was on drugs while in jail and
that's what caused him o get sick, Gave the pt [patient] a specimen cup to
obtain a urine drug screen (o see if he was positive for anything. At
12:20 p.m. urine was still not given,*™®

119. According to cormection officer reporis, told two officers that he had
consumed drsgs while in tha Jall and gave a ihed account of how he allegedly
received those drugs.*® Notably, however, had received a full drug screen while in
the emergency room just a few hours earlier and that drug screen detected no signs of
illicit drugs other than THC !
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: , MEnDr's director of nursing at the time, was the RN on duty
September 1 and 2, 2018.% While Nurse
did not normally work in the ounty Jail, she agreed to cover the holiday

cause MEnD was short-staffed thal weekend ™ Recall thal Nurse Was
{and remains) Dr. §'s romantic partner and live-in girlfriend ™ Nurse WaS aware
m‘- prior to the start of her shift 25

121. Sgt was the correctional officer in charge at Iha-
County Jall on Se r ¢ &gt began her shift that moming with a
briefing by Sgt. , who toid her tha returned from the [JlHospital
during the night a rs at the hospital "were unable o find anything medically

to advise her of
explained that

wrong with him."* Sgt. then called Jail Administrator
‘s condition and to request further direction.’®® Sgt.
*was continuing to not move his extremifies around much a if stafl fried to

him, he would just jn limp and was dead weight. " Sgt. asked if jall

staff should assist with “toilefing, feed eic.” even !augh the Fargo Hospital
directed M.H‘:u k
ns on what the jail should do r%‘

“found nothing m wrong with him, "0
with MEnD medical staff to oblain further ins
2. Sgt. asked MEnD's on-duty medical technician,
o call Nurse and see whan she would be amiving for her ;
responded ha er.a- would be arriving shortly 2

arrived for her shift at the
am. on Saturday, Seplember 1, 2018

123. HNurse
approximal 112

County Jail at
n her arrival,

sgt. spoke with Nurse [ ** According to ot 's report.
When MEnD nurse amived(] | let her know that -] was
continwing to tell staff & was unable to move his extremities and that

he couldn feel his legs. | also lel her know that he was continuing to not
move around much and that he was just remaining to lay on his bed. | did
tell her that [he] has been communicating with staff. | asked her if she could
see him and advise us whal we need o be doing for him, | also asked

M Tagt. of (Tr. a1 Viol. L, pp. 181-192).
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whether or not we should be assisting him with toileting, eating, etc. due to
the fact that he was cleared by the hospital. Nurse iold me that she
needed o review his medical records and to sée Rim and then she would
let us know

1:!4 MNurse began her shifi by reviewing 's hospital discharge record

fed that ad been diagnosed with "malingening and weakness® at the
ital the before, and that no new medical orders were given. ™ Nurse
had never seen a diagnosis of “malingering” before in her career.

125. Nurse also spoke with comections staff who stated that [JJJJj had
been laying on his back in his cot since he returned from the hospital * She was told
that i himself onto the flcor” during the night and had been seen moving his
extremimes. * Nurse s note siates. "Talking with staff. Per COs [comectional
officers] that were at the hospital, [patient] changed his story every time doclors told him
nothing was wrong. ¥ Consequently, before even seeing [JJjJj. Wurse i had formed
the impressian umt- was fabricating his iliness and symploms. 402

ite this information, and the fact that was considered a “high
pﬂnrﬁy pnnm Nurse did not immediately on or conduct any
assessment of his co upon the start of her shift** | , she waited until
cimately 2:05 p.m. (over 2V5 hours after the start of her shift) to make her first visil

to s call 05

3. Nurse s “Evaluation” of [

127, Nurse _ s medical noles indicate that her first “visit" with [JJJj was at
1:00 p.m.*® (This time s Incomect based upon video evidence which shows that Nurse
immatn the room at 2:05 p.m.). %" Nurse [} s medical note reads as follows:

Pt [patient] seen in cell. Laying on bunk face up. Cell smeilled like urine and
feces. Pt [patient] talking. Clearing his throat at times saying he's choking.
Bouncing foot, knees, thighs, and hands at time wiggling hips back and forth
stating he's trying to mowve and cannot. States he wants to shower but wants
help sitting up. Pt [patiant] advised he neads to try himself. Reminded [him]

¥ 1 mt 0085,
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ER imaging revealed no significant findings to causes immobility and
incontinence, States he wasnt truthful as he thinks he has ajn) S5TD.
Advised pt [patient] STDs typically do not present in this manner and he can
have those issuwed addressed when he's up and moving. Reports back
pain/stifiness — reminded he needs 1o get up. Then states he was using
drugs in the jail but wouldn't say more unkess [I] came to him to help him wp.
Told [him] writer doesn't bargain. Toild pt [patient] [that] writer
wants 0 do a UDS [unine drug screen]. Pt [patient] calm. No
ng. Mo S0B [shoriness of breath]. No swealing. Will recheck
tomorrow. ER called ta get full note 4%

128. Nolably, Nurse . an RN and MEnD's director of nursing, did not
conduct an examination or assessment of Confrary o her notes, video
evidence documents that Nurse did nol examine at 1.00 p.m.*" Inslead,
Murse first appeared in cell at 2:05 pm. on ember 1, 2018*"" — over
2% hours after she arrived for her shift- despite the fact that was, by far, the
patient with the most serious illness'™ and despite the fact that spent the entire day
prior in two emergency rooms. 4"

128. The video shows thatl, insiead of conducting an examination of I
merely in the doorway of 's cell, al a dislance of asl ten
iafly with from across the room_ ' Her interaction with lasted less than
three minutes. ** From this brief and distant interaction, Nurse afted her medical
note daled September 1, 2018, listing the time as 13:00 hours (1:

130, Nursa admits thal she did nol conducl a lormal nursing assessmant
of ] on September 1, 2018 4 She did not check s vital signs, such as his biood
pressure, blood oxygen saturation, or temperature.* e did not check his lung function
or listen to his breath sounds with a stethoscope.®? She did not conduct an assessment
of his ability to stand or lift his arms, nor did she test his reflexes.** indeed, she did not
touch him & near him.*“2 Despite her notes to the contrary, from the distance that
Murse stood (approximately ten feet away), there is no way that NMurse

e, 4111 &l 0115

ey 112 sl 2045,

M Compare Ex. 111 at 0115 with Ex, 112ﬂimﬁihmwmmh-’l=ﬂ
from 12:04 p.r wntdl 3:28 p.m. on Sepbember 1, 2018),

1By 142 al 2045,

413 gy deam 1, p. 201).
By, 111 76.

% £y, 112 at 2045; Test, of [ (7. 2 vol. |, pp. 204-205).

Ao By 112 an 2045,
*F By, 111 st 0115,
8 Ey 128 ot M. (Tesl of {Tr. . 218230, Vol I, pp. 202-2003, 230-241)
413 Ey 412 af 2045 Ex. 1 mmnr.nm. L, pp. 202.203, Val. il, p. 241}
::I' Ex. 112 st 2045: TesL of (Tr. L1V, p. B85,

Ex, 112 at 2045: Ex. 128 : -nl- (Tr at Vol |, pp. 202-203),
12 Ex 112 &t 2045.
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could have assessed ‘s abdity o breath or nor could she have determinad
whether he was A Al po time does Nurse assess s hydration or
nufrition.* Moreover, even though she notes that cell "sme ke wring and
feces, "5 she does not attempt to change ‘s adull briefs or clean him. % In essence,
MNurse stood as far as possible from and provided him no care whatsoever in
the two-minute interaction she had with him that day.* According fo Nurse s
testimony, when pleaded for assistance, she informed him thal she ot
“bargain” or “ with him.“* She stated that she was “not coming into a room as

a bargaining chip.*™®

131. MNurse s next entry in the medical namative of Seplember 1, 2018,
indicated a timé of 1. p.m.‘m In that rote she wiibes:

CO [correction officer] called and they helped him sit up and he was able o

hold himsalf up 4
132, However, Nurse was not present when the correcton officers came
irile cedl at 12:04 p.m. and again at 2:31 p.m.*¥ Nurse admits that she never

ask review any video foolage of in his call ¥ Thus, her medical note merely
reflects what the comection officers alegadly tokd her

4. Video Footage of [JJJJ: 12:00 p.m. - 3:30 p.m. Sept. 1, 2018

133. The video evidence shows what actually occurred during those two
interactions with comection officers 2

134, The video begins at 12:04 p.m. on September 1, 2018.4% is lying on
his back in the cot; he is still wearing the orange jumpsuit from the day before 37 His shi
is half off his body. ™ An officer comes in at 12:05 p.m. and attempts to prop up

4 2o Ex. 112 at 2045; Test, of (Tr. @t Vel IV, pp. BOT-808). The Administralive Law Judge
wrges the Board 1o carefully révies evidence of Nurse s irteraction with [ and foreard
e information fram this case bo the Minnesota Boasd of af the ciios Act, if
the Board has not done so already.

M cee Ex. 111 a1 0115,
5 Ex 111 st 0115,
i Ex, 112 at 2045.

7 Ex. 112 .
= Test of (Tr. Vil I/, p. S00-201).
I id at 800,

4% Ey 111 at 0115,

A gy

= Ex 112 at :

40 Test, of {Tr. at Vol 1, pp. 180-181).
MER 111 "

5 Ey 112 ot 2045,

o

oo
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against the wall by putting a pillow betweenJlll's head and the wall “*Jl is completely
limp and his head is slumped down, with his chin resting on his shouider *® The officer
Ifmnguasluﬂmhﬂuflh&bﬂdandpuﬂa-dmmbrﬁstmtm 's head s not
shoved up against the wall * appears semi-conscious and unresponsive_ 2
The officer returns a few min with a wheelchair and a lunch tray *® does
nol react or atlempt to eat or move. ** confinues to lay on his back a not
change positions for over the next two rs. %% He appears o be In a sleep or
unconscious stale *® His head is cocked to the side with his left ear on his left his
shoulder ¥’ Occasionally, his feet, hands, and head twiich and |erk, but he does not

change his sleeping position **

135. AL 205 pm., Nurse comes to the door of the cell and stays for
approximately two minutes {as described above) *¥ appears semi-conscious and is
moving his mouth.* Two and a half hours later, still not moved from his back;
hea remains on his back with his head cocked o the side !

136. At 2:31 p.m., a comrectional officer enfers the room and walks back out *¥

The officer returns with a second officer 5 doas not move.*™ One of the officers
stands on the bed, atadmlng! and grabs [ill's arms to lift him up to a semi-seated
position.*® The other offl 's fenl swings tham off the bed while the first
officer holds up by his arrnl is completely limp and nol assisling the
officers.** Together, the officers then prop against the wall in a shouched, seated
jon. **® The officers remove "s orange shirt and several minuies talking to

. @5 he is slouched against the wall **® Eventually, slips down the wall and the
officers prop him up again, this time to a more e seated position againsi the

5 (R none of the videas contain sound and cannol bé of assistance in delemining 'what the
aifficers o are Saying).
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walt:“‘ul'hm one of the officers grabs a urine sample jar and presents it to [JJJj for a arug
tmst.

137. Once propped up the second time, [JJJJj nas the strength to remain uprignt
but has his back up agains! the wall, *~ He is talking and nodding his head but not moving
his arms from his sides*® He appears in communication with the two officers for
approximalely 15 minutes, but because the video does not contain sound, it cannot be
determined if ‘s speach is slurred or if he is lucid ** The officer with the urine sample
cup places it in hm.‘“- is unable to maneuver it 1o his pants "5

shightly and plma‘.‘-\pl':

hand in the walstband of his pants o apparently assist in placing the urine
cup in his pants.**" The officer then leaves the room. wiggles his body but does
not remove his hand from his pants. *® 's hand remains in the waistband of his pants
for the next half hour *™ eventually slides down the wall onto his right side (his hand
siill in his panis).*"" A third officer comes inlo the cell and props up again against the
wall and frees *s hand from his pants. slides back onto his side and
again the officer comes in to prop him up against the wall.'™ The officer grabs [JJJj's
hands and attempts to lift him, but slides to his side.*™ The officer proceeds 1o prop
up against the wall at least two more times. *™* When it is apparent that is unable
&it up, the officer leaves the room, laking the whealchair with him ‘™ The returns
and pushes a walker toward . wha is now slumpead in tha bad *"" Tha officer attempts
to get i to sit up and use the walker by placing [Jili]'s hands on the walker, but
slumps over the walker while ssated on the bed. he video ands at 328 p.m. on

Saptembar 1, 2018 1

138.  Nurse [JJj acmns that she did not see ] again that day %=

138. The officer pulls down the front of =

= Test of [ (7r- at Vol L p. 215 Vel IV, p 815)
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According to a report written by Sgt Murse advised
Sgt. that there was nothing medically wrong wi and correctional
staff s be assisting him with feeding, toileting, and other cares because was
capable of doing those things himself “as he was medically cleared by the hosptal ™"
141, Sgb then called Jail Adminisirator b update her an
condition ¥ Sgt. eft @ message for stating that MEnD med

because here s
's call and

instructed the jail si ey should not be doing anything for
nothing wrong with him medically,“483 retumed Sgt.
directed, "if medical states there is nothing wrong. . . then go with it

5 s consuit with Dr.|J: 5:30 p.m., Sept. 1, 2018
142 Nurse [} = notes indicate that at 5:30 p.m. she spoke with Dr. [], after

receiving ‘s emergency room records from the Bemidjl and Fargo hospitals.™ This
was the fir e that Nurse [Jij reported to Dr. |] about "=

143, Murse read through the emergency room records with Dr. | and
's diagnosls of "malingering. I.'.Ir.l noted that a diagnosis of "malingering” was
nusyal

144. Dr.[] did not ask about
had completed an assessmant of

s current vital signs.*®¥ He did not ask her if she
reflexes or ability to stand *0 He did not ask if

Murse had complatad any of naurological axamination or assessment on
o ad, NLH'EEE only discussed the records from the hospilal the day
&, what jall staff ha er, and “her observations™ of 492 Ov. M did not instruct

Murse io parform any assessments or tesis on H.5; I ask Murse
send him a full copy of the emergency room records so that he could review
em himsell *™ Instead, Dr, J's only directve was that should be seen by a
newnclogist after the holid end (i.e., after Tuesday, Seplember 4, 2018).%% In order
for a neurologist to aeai during the holiday weekend, MEnD staff would need fo send

= Ex. 111 al 0095,

: Eiﬁu:ﬂgﬂd i = report. There is no conlent removed from the quote. )
111 &t D115,
4% Tast of T, al Vol W, pp. 1140-1141),

A% Tasi {Tr. at Vol |, p.218; Vol IV, p. 915-917); Test ot (Tr. st vol v, p. 1146).
42 Tasl, of @t Val. I, p. 221; Val. ¥, p. 1181}

o Test of {Tr. al Vol, |, p. 218, Vol II, p. 241); Test {Tr. at al, 1L, pp, 859-880).
 Tagt of (Tr. &t Val. |, pp. 218-220); Test. of il (T-. 1, pp. B80-661).

™ Tesd of (Tr. &t Val. |, p. 220).

2 Togt of {Tr. &t Val. |, pp. 216-220); Ex. 128 at 3535,

5 Test. of (T, . 218-220; Test. (Tr. gt Vel. 1L, pp. 650-863)
ey 128 ; . of r. o8 Val, |, p. 218); d%?r. al el ll, p. BTS).
5 Ex. 111 at 0115; Test (Tr. at Vol. I, p. 221): Ex 128 at 39; Test of [ (Tr. at ol m,

pp. BTE-GTE).
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him back o the hospital on an emergency basis.*™ Dr.  "did not even think® about
sending back 1o tha hospital, nor did Dr.l cail 1o discuss the diagnosis of
*malingerng. " Yet at this time, Dr.Lmn'lmuEd to have lain-Bame Syndrome on his
mental st of "differantial diagnosas,

simply concluded that s symptoms and

145. Dr. |} and Nurse
g" and "bizarre™e

diagnosis of "malingering” were
6. Instructions te Comectional Staff

ended her hift at 5:45 p.m. on September 1, 2018.% During
's only visit with [JJJ| was when she stood
at the door of his cell around 2:05 p.m. ximately three minutes % Video footage
evidences that Murse did not check vital signs, examine -, or provide
B any medical care to on September 1, 2018502

147. Before ending her shift that evening, Sgl H instructed her
nt, Sgt. Hmat “medical stated thal we dian't need to assist
was

re
ﬁiﬂ‘t’hﬂanﬂhlmu e ing medically wrong with him and he was capable
ing it himself, >

148. Similarly, comectional ﬂmﬂm“ anum noted
in their reporis that at the evening shift tumover on Sepiember 1, , the |ailers were

informed that *had been found medically sound and would be responsible for his
own care until comrectional officers] were told otherwise. "™ Later that evening, MEnD
medical technician advised Officer that officers were not to
be giw'ng- any icabion un was able fo sit up swallow on his own. %

L Sunday, September 2, 2018
1. Sunday Morning (8 a.m. to 10:15 a.m.)

146, Mursea
her shift on Seple r1, 2018, Murse

1489, Murse staried her next shift at the nty Jail on Su
September 2, 2018, at approximately 8:15 am.5® When she arrived, she found
gitting in @ wheaichair in the hallway by the medical cells *7 The comrectional oficers were

i Ex. 128 &1 3940; Tes! of (Tr. &t VWal, v, p. 11688)
7 Tasl, di i(Tr. &t Vol I, p. 655; Vol. V, pp. 1188-1170).

M Tesi, of f a8 Vol M, p. 6BTB),

;Ttﬂ.u‘ (Trat Vol I, p. 221); Test. offff] (7r. at Vol v. p.1160).
Ex. 115

B Ex, 112 of 2045,

B2

S0 Ex, 111 at 0096,

584 Ex. 111 at D06, 0090,

®% it at D047

" Ex 115,

* Tast. of [ (7r- 2t Vol 0, pp. 231-232) Ex 111 at D114
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reoted thal 'S pants wefe unng soaked and uniné Was running oul af the

of the same orange scrubs that had been placed in for his franspor to the
asked

toilet,

nning on showering him because he was covered in his own excrement ™ Nurse
mg

hospital two days earlier (Friday moming, st 31, 2018). % Nurse
if he was “incontinent” and he indicated that he was unable to ambulate
was why he had urinated on himsedf 510

150, One of the correctional officers told Murse that had spoken with
his mother on Saturday and his mother lold him "o i = Nurse
understood this to mean, again, mal- was faking his symploms 312

151, Murse observed H'I.EIHWH sitting upright in the wheelchair on
his own, with his hands in his lap, and halding his leg out such that his heels wene lifled
off the ground.*™ When speaking with , Nurse noted that he was falking out
of the right side of his mouth. 5 Her noles - *[Mace composure normal except

when talking, he only used
sides of mouth. " Nurse
tongue. "5

ht side of mouth. As conversation progressed, he used both
noted that [JJJjj ticked both sides of his lips with his *ful

152.
mt.ﬁ-ﬂ' M
but Muras

stated that he was thirsty and that he fried to eat and drink but could
obtained a juice box with a straw.”™ Al first declined to drink,
insisted that he drink.** waas unabile to hold the juice box, so Nurse
juice into his mouth. e Murse ‘s madical note states thal
owed" the juice, she also noted that she heard a “gargle® in his throat, "
expressed that he was choking, but Nurse ] did not believe it because she thoug
she saw him swallow the juice ™2

153, Murse agreed with the correction officers that should be bathed,
50 she directed th e placed in a resiraint chair and whe into a shower siall "3
According to her notes, this method was the "bes! plan w(ith] available resources "5

0 Taw (Tr. at Vol IV, p. 936); Ex. 111 a1 0114,

B9 Tast, of (Tr. @ Vol Il p. 231); Ex, 111 at 0114; Ex. 129 a1 42,
" gy 128 :

51w 194 at 014,

3 Test, of (Tr. al Val. IV, p. 940

MIEy 114 128 a1 41.

SMEy 111 st D114
B15 Jo

4 g

L]

LLET ]

L)

X

s gy

7 Ex, 111 af 01 14: Ex. 128 af 4344,
=2 Ex. 111 8t 0114,

B
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154. There is no video footage of Nurse 's exchange with [JJJj in the
haltway because JJJJJj was located outside of the medical surveilance cell. =

155, Video foolage of rior to Murse 5 arrival that morming and after
Murse s interaction wil in the hallway at approximately 8:30 a.m., p-uﬂmg
| EB condition and con the description in Nurse ‘s medical notes.

2. Video Footage of [JJj from 8:00 a.m. to 12:00 p.m. (Sept. 2, 2018)

188, The video begins at 65:00 a.m. and shows laying on his back on a thin
blsa mat on the concrete Boor of his medical se ion cell (cell #214).57 Ha is still
shirttess from when the officers removed his orange scrub shirt the day before
fﬁnpﬂ:arr'ubu1}lm:lhuluﬂi!lnlnuﬂmmmmmhgnumalhlmnﬂamﬁmmnm
transport o the hospital two days earfier (August 31).=*° There is a walker and a tray of
food beside him from the night before that appears undisturbed 5 His legs are limp, but
he is able o roll his head from side-to-side and shake his ams and hands in a
non-purposeful manner®® He remains lying on his back the entire time and does not

change positions ™

157. At T:43 am., a correction officer enters the cell with another fray of food and
removes ay from the day before. " The officer places the new fray on the bed, out
of reach of , who is lying on the floor. 59 does not move when the officer is in the

room, 5

158, remaing in the same position = on his back = for over two hours (until
8:18 a.m.) when a comection officer comes into the cell and drags out of the room

by grabbing the mat beneath and dragging it through the cell r, into the hallway,
outside of the camera range. is dragged out of the cell around the same time that

HumaMwﬁwafur her s at day (Murse clocked in at 816 am )58
{Reca uraa- lmnd-

in the hallway at approximatety 8:30 a.m.
159. Once is out of the cell, a jall employee comes in to mop and clean the
cell ¥ The employesa mops the oor twice.* The employvee brings in a new white mat

5B Sop Tr. at Vol IV, po. S27-828,
:Eu. 112 af 2053,

E¥ £y 115,

B Ew. 111 at 0114,
% Ex. 112 at 2053,
E® e
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mmmmanawpmw.mmwmmmmm. leaving the pillow on the
bed.

160. Al approximately 8:40 a.m., the correction officers lake to holding call
#222 o perform a sponge bath.™' Video foolage from that cell cis the officers
wheeling Jlll into the cell in avmaeau-larr.ﬂi.! is still in the orange scrub pants and is
shirtless, & iz sitting upright with his ha n his lap. Using a bucket of water and
some towels, an officer wipes down -'5 upper bu-d:,.r."""h does not assist in any way
by lifting his arms, etc 9

161. Two additional officers enter the cell at 8:55 a.m. and the three officers ft

out of the wheeichair and place him on the concrete floor. *® They proceed to remove

s pants and adult brief and sponge wash his body " The officers roll over and
wash his back side, return him to the wheelchair, and roll him out of the cel,

162, is brought back to the medical sagregation cell (#214) at 9:07 a_m."®
He is naked in a wheelchair, with a blanket draped over him.**® Two officers wheel him
into the room and one starls wiping down with a towel, as sits, unassisted, in
the wheelchair %' F'ﬁ hands are in his lap, his feet are on he ground, he is sitling
upright in the chair, and he wiggles his torso a bit, although he does not make any
movement to assist the officer who is wiping him down with a towel 5

163. A blue mat — like the one that was lying on when he was dragged out
of the cell -- is brought into the cell. ™ A third o enters the cell and the three officers,
together, lift out of the wheelchair and lay him on the mat * They throw a hand
towel over 8 groin and roll the whaelchair out of the room =

164. While ls able to shake his arms and hands in a random mannar, he
doas nol assist the rs when they are moving him.**® He remains completely limp.
The officers roll JJj to his side and towel off his back side then retum him to his back =
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165, It takes all three officers to pumF in @ new adult brief ** The officers lift
him up by his legs and put a blue pair of scrub pants and socks on him, but they do not
put him in a shirt.*® remains Eimp and shirtless, and he does not assist the officers
when they are moving, bathing, diapering, er clothing him, *

166, The officers then ift by his arms and legs to place him more squarely
on the mat an tha floor.*= They place a pillow under his head, a blanket over his body,
and a tray of food at his side on the floor,® remains on his back and does not
change positions throughout the remainder of the videos, which end at noon. ** does
not move his legs, bul randomly mowes his arms and hands in a limp a
manner, s

167. Al one point, around 10:12 a.m., appears to iry and louch a juice box
from the tray kcaled on the floor alongside his v 50 White the juice box is loosely in
of Near 's hand (resling on the floor), does not attempt to it or contral it in any
manner. riodically, twitches his arm and hand, and shakes his head back
and forth, but JJJJj does net change pesitions or move from his back %

168. At approximately 10:39 a.m., [JJJJ] spits a white substance from his meuth
onto the pillow, which remains on his pillow until 11,38 a.m., when & comection officer
anters the call, flips % pillow over to hide the excretion, and uses toilet paper to wipe
the white substance “s mouth.*? The officer then leaves the room. "

168. At 11:51 a.m., another correction officer comes in the cell with a new tray of
food, which he places beside on the floor.™" The officer takes away the plate of food
that was left there for breakfasl ™™ The video ends at approximately 12:00 p.m."

170. ‘While the wideos of in the medical segregation cell and shower cell
were available to Nurse il uron request, she did not ask to review any video of [JJij
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to evaluate his condition ™™ In addition, because Dr.l was located oulside of the secured
facility, he did not have access to the videos, =

3. H*- 2" Observation and Consultation with Dr. [J
00 a.m.)

‘s naxt nabe in
n that note, Mursa

171. Murse
2018, at 11:00 a.m.

's medical records is dated September 2,
writas:

Pt [patient] was showered by officars who cleansad peridium. Hea had been
placed in an i:l brief. Laying on matirass on cell floor. Apple juice in hand.

Updated Dr. gl Spoke to Sgt. . COs [cormaction officers] lo use straws
to assist him drinking pe ly and meals. Will recheck tomormow, 37

‘s note is in stark contrast to what appears In the videos of
noan that day. 5™ While Nurse 's 11:00 a.m. note would
make it appear that she provided some of care or assessment of al 11:00 am.,
she, in fact, did not ¥ Rather, Nurga maraly “paakad onto his from the one-
foot-by-one-foot window in the door al approximately 11:00 am. for approximately
“tan seconds of less "0 y

172, Murse
fram 8:00 a.m.

173, According to Murse s Wrial bestimony, whan she looked in on
rrummnmlmlﬂnunwatgfpmi Iy 11:00 a.m., he was "a comiortably” an
had a juice box in his hand.®' In reality, around the time mruyh created her
11:00 a.m. nole, was unconscious on the ficor of his call, excreting a white substance

fram his mouth, appears on his pilow from 10:38 am. 1o 11:38 a.m., for neary an
heoiar_ 2

174. MNurse consulted with Dr.J§ by telephone at approximatedy 1110 a.m.
on Sﬁ‘nhﬂr 2 2012, o discuss *3 Like the day before, Nurse had nat

taken 'S vital signs or cond any formal examination oF assessmen on
September 2, 2018.% In addition, Dr. |] did not ask hurse for [ = vitats, he did
not instruct her [0 conduct an assessment or examinaton, a nat ask her to obtain
any other information about [JF** instead, Dr. |] instructed her to continue monitoring

KN Ex, 128 at 21.

% Ex, 128 8t 21; Test of ] (Tr. at Ve m, p. 573).

5T B 111 at 0114,

B Compars Ex 111 at 0114 with Ex. 112 st 2053 and 2054,

¥ Test. of (Tr. @l Vol 2, p, 246).

S0 Tost of (Tr. af Wal. W, p. 1029,

™ Tt (Tr. at Vol I, pp. 244-247, 253 Val. IV, p. 65

ey 112 ;
W Tast. of (Tr. at Val. Il, p. 240).

1.
5 Test. of (Tr_at Vol Il pp Z35-241) Test offfff (Tr =t Vol i, pp. 683-684, 688)
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Ba nmimmmmnmmnunhwnmrmmmﬂ.mldumt
that ‘s condition warmanied & return to the hospital that day.

4. Nurse i s Finai Observation ni'- (2:00 p.m.)

175. Al approximately 2:00 p.m., Nurse conducted a final “check” on
She did this again by merely “pesking in® throug one-foot-by-one-foot window
's jail cell door ®® |n the ten seconds or less that she observed , she noted
was lying on his back *sleeping comfortably” and that drool was ralling down his
™ From her ition ouiside the room, she concluded that *was breathing

ally. " Nurse did not enter the room, did not attempt to communicale with
ﬁ: did not check & vital signs, and did not conduct any assessment on

rse also

simply ended her shift. 5™

ad no idea '-'-hﬂn- had ealen his last meal ™ insiead, Nurse

176,  In sumi, al no time, during either of her shifts on September 1 or 2, 2018,

did Nurse [ check JIll's vital signs or conduct a formal nursing assessment on, or
physical examination of, Numemmzm mmﬁun September 1
and 2, 2018, involved: standing in the of his cell for approximately three
minutes at around 2:00 p.m. on Saptember 1, 2018, (2) encountering in the
haliway {outside of video coverage) at approximately 8:15 a.m, on September 2, 201857
and (3) peeking in the small window of [Jf's ceil at 11:00 am. and 2:00 pm. on

Saptember 2, 2018 50

177. MNurse ended her shift on Beptember 2, 2018, at 2:27 p.m.* Before
leaving, Murse gave the following instructions to jail staff,

Murse advized that stafl were to assisi ] with drinking fluids

la Using a straw (o the mouth. She also said that we should help
ﬁl with feeding even if it was broth through a straw. Murse [sic]
also siated that we should change his briefs as needed. She wenl on to stale
that if [ isnt re[-positioning himself, that staff should change his position
and fo use a blanket if necessary fo re-position him %@

5 Tasi, of (Tr. &t Vol Il, 247-248): Fx. 178 &l 50

57 Tast. of roatvel Vop 1174)

8 EN 111 14: Test of (Tr. &t Val, i, pp, 262, 254),

5 Tasi of (Tr. at Wol. Il, pp. 252-Z54); Ex. 128 a1 50-52,

5% Test, of (Tr. &t Yol I, pp. 2532-254%; Ex. 111 af 0114; Ex. 128 at 51.

1 Tiaad, aof (Tr. &t Vol. I, p. 253).

Egﬂ.:ﬁf (Tr. at Vol B, p. 523-524, 352-254, 261-262); Ex. 128 at 51-52, 53-54.
1288 52

ey 115

= Test (Tr. at Vol |, pp. 218-220; Val. H, pp. 238-241),

5 Test of (Tr. af Vel |, pp. 202-203); Ex. 112 st 2045

' Tast (Tr. at Vol Il, pp. 238-240).

5 i at Val, T, pp. 244-254, 261-262).

W Ex. 118,

% Ex. 111 at 0096. See aiso, Ex. 111 at 0114; Test. of [ (7. at voL 1, 250).
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178. Survelllance video depicts JJJ] 1aying on a mat on the ficor of his cell for
the remainder of the afterncon. ™' He does not change positions from his back.™* His
right arm twilches penodically and his head moves from side to side %9 At 2:556 pm., a
mhmﬂ“&mmhhaﬁw&u%uﬂﬂhﬁm“wmm Murse
[ =4 aready left the facility for the day.

5. [J}'s peath: 5:22 p.m.

179, Al 446 p.m., 8 comectional officer enfers 's ¢ell to bring him dinner. %
is still laying on the fMoor, un luapeatm sil up. e comection [ spends
several minutes standing owver ing to talk o him, but remains
unrﬂpmmm“Thanfﬁma to a sifting position by gr him by
thie arms and pulling him up, but s completely limp.*¥ A second comection
officer then comes into the cell to up against a plastic storage container 8¢
's head falls straight back, a:ﬂ'mm lifzless, and the officers lies him down
again *1 Thaul'ﬁmmﬂ onto his side and a third officer enters the room.™?

enters the room
unable o get a
: . measured 66 BPM, became
nor the officers attempt CPR or other lifesaving
measures % At 458 p.m., came in with an Automated External Defibrillator
(AED) and started chest compressions®’ Paramedics were called and arrived at
5:01 p.m."* CPR was attempted by the paramedics but was unsuccessful. [JJJj was
pronounced dead at 522 p.m ™

180. Af4:52 p.m., MEnD medical technician
with a cart to lake ‘s vitals. "3 The officers and

B Ex, 112 at 2058, 2057.
B .

el - 1

onrl

EE Ex. 115,

EE Ex. 111 ot DO5SE-0098; Ex. 192 at 2057,
S Ex. 111 a1 0007: Ex. 112 at 2057.
gy

bl

[ 5. 3

iﬂu_

i'I.I”_

51 Ey. 111 84 0097; Ex. 112 at 2067,

M Py 111 st 04T,

B gy

E% Ex. 112 at 2057,

8T Ex. 111 @t O097-0008; Ex. 112 at 2057,
B Ex, 111 at DOST-0008,

E® Ex, 111 at 0096-0008; Ex. 112 at 2087
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8. Notification of Death

181. MNurse was on her drive home when she received a call from
ng her that [ had died ** She then cafled Dr. || to advise nim

182. At 8:07 p.m. on September 2, 2018, shorlly after Was p
dnad,ﬂﬂuﬁ;Ps&nthtnulmnﬂm fi at the
County Jall ng

Anybody who had contact with needs to write a report under ICR
# 18009689 that is created. Document all contact physical and verbal, This
Is a private incident and no information should be given out fo anyone from
the ﬁh including family members and should not be talked about outside
the facility.

Holding cell 214 is sealed as a crime scene until an autopsy is compiete on
the inmate that was in there. Mo one is allowed in there for amy reason at
all. Everything in there including the AED is parl of the evidence scene.
Investigator has left us his AED which is in 2™ fioor conirel
by the stairve ave in the meantimea. There is ona still located in the first
floor control as wall. Lead investigator is Sgt. from tha PD,
once he gives the ok, the room can be cleaned up and p ck in use.

163, Twenty-four supplemental reports were prepared by [ lllcounty san
staff, 18 were written in the days following s ceath on September 2, 2018, ana six
wera written on September 2, 201857

184, NPF retumed to work at MEND on September 4, 2018, the Tuesday
after Day, to learn that had died on Sunday, September 2, 2018,

heard Dr. | talking attormey on the telephone about a death at the
nty Jail and she inquired more from Or. [] % Dr. || advised npP to
nol jump to conclusions because it could impact the company,™* Dr, |l sta

probably “did this 1 himself by giving himsall a blood clol from faking an iliness or
perhaps stuck a sock down his own throat ®'

1B5. "Homified” by what she described as the "neglect” and “incompetency” she
witnessed from ounty Jail and MEnD medical staff, NP tendered her

% Ex. 128 at 87.
51 ol &l 6B-6T.
82 Ex 127,

3 Ex_ 149 !

=M Tost UIWI. atVol. I, p. 157).

S Ex. 122 :

5% Test urEm. Vol I, p. 157 Ex. 122 at 0573-0574.
= Ex. 122 .
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termination from MEnD that same day.®* In her mind, NP believed she
witnessed a “murder."®® NP contacled several stale agencies to report what
she wilnessed, including the nt of Corrections "™ She never heard back from

the Department of Comections ®1

186. To Mum knowledge, Dr. || never asked for nursing notes or jai
-1 .

video footage after

187. R is undisputed that I.'J'r.l did not have access from outside the jail to view
the surveillance footage of in the medical segregation cell and thal Dr. I did ol
perform any evaluation of on his own.®® Dr. | relied upon the assessments and
observations of his on-site medical staff and the emergency room m:m:ls from the
Bemidji and Fargo [JJJl] Hospitais, as described to him by Nurse

188, Itis not uncommaon, in the system of comectional medicine, that a physician
Is not on-gite at all imes to evaluate inmates and must rely on the observations and
evaluations conducled by on-site medical stall, correctional officers, and other medical
professionals outside of the comrectional facility who conducted their own assessments. 5

189. Dr. |jj notes that, after ‘s death, MEnD practices give mane scrutiny to
reports by corr al cfficers. ™0 fraining now emphasizes the imporance of
assessments, evaluations, and the taking of vital signs %7

180. Mo sdverse aclion was taken by MEnD against any of the amp
invalved in 's care."® In an interview with the Atorney General's Office after
death, Dr. that he “was very proud of the way [Nurse handied the case”
by “car{ing] for this patient™ and “provid{ing] dignity for him.

. Cause of Death
191. An aulopsy was performed mMﬂ , Ihe Ramsey

County Medical Examiner, on Seplember 4, “anatomical
diagnoses™ (1) pneumonia; and (2) cerebral made no

= Tosl, nrmrrr. Vel |, p. 156181}
55 ol wt Tr. W, |,

5 Ew. 122 at D5T7.

{Tr. at Val. |, pp. 122-133).
I, pp. 573, T01); Ex. 123 at 080T,
(Tr. at Val. Hik; Vel Vi Ex. 123 ai D80T

i st (Tr. at Vol IV, pp, TBO-7E3).
% Test of . at val, I, p. T00).
B i, at Tr. AW, p. T

2 1 gt Tr, &l Val, I, p. TO1.
5% Fy 123 mt 0830,

ek 111 @t 01 Te-0181
7 o wt 0178,
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delerminations as to the cause of death or manner of death in his report™? The
prefiminary findings note "no anatomic cause of death."? The toxicology report identifies
only the presence of only Delta-8 THC and no other drugs or controlied substances,

182 Is the Chief Medical Officer and Vice President of Medical
Affairs alﬂMn Minnesota ™ He received his Bachelor of Science and
medical degrees from the University of Minnesota, and completed a residency in
neurclogy at the University of Minnescta Medical Group ™ He has served as an Assistant

f Neurclogy and the Director of the Neur
mamu Head of the Depariment of Neurology at In
ango, rth Dakota; and the He Meurclogy a of the
Neurosciences Division of Medical Group in Minnesota 7

193, Prior o serving a8 the Chial Medical Officer § Hospital,
practiced for 15 years as a general neurclogisi™® He has researched and taught on
numerous neurclogical topics, ncluding Guillain-Barme Syndrome, & rare aulolimmune
dizorder in which a perscn's own immune system damages the nerves, causing musche
weakness and somefimes paralysis.™ In rare instances, especially when medical
treatmant is not timaly provided, Guillain-Bare can be fatal %

194, F ined that JIll most likety died of respiratory failure caused by
Guillain-Barre rome, %1 5 expert opinion is based upon his review of lh&

ealth madical records, the Ramsey County Medical
of [ii] included as Exhibit 112 to this hearing

record, including MEnD and
Examiner's Reporl, and surveillance video
record =2

185. According m*. Gulllain-Barre Syndrome's “only dinical findings
are typically an mndm'g!m £55," starting in the kegs, working up to the face, and
affecting intemal organs.®™ This ascending muscular weakness can ultimately affect the

lungs and prevents them from functioning, resulting in death by respiratory failure ¥

196. Guillain-Barre |5 largely a ciinical diagnosis, although a spinal tap can be
used to confirm the disease ®* This is what makes Guillain-Barre difficult to diagnose by

B2 Ex 111 a8 017E-0181.
MO b, ab 0190,

B b ap 01780181,

BE Ex. 119 at Ex. A.

-

Iilil'u

“8 Ex, 119 at Ex. A; Test, of (Tr. at Vol, Il, pp. 264-285).

3 Ey 110 at 2-3, Ex A: Ex. ard atachment Test of {Tr. & Vol. Il at 267-270),
3 Ey 119 at 3; Ex, 120 a1 5-6 and attachment; Test, of ~al Wol, Il, pp, 283-285),
=1 x. 110 at 2-3; Test. of [ (. 2t vol v, pp. 268,

ey 119 at 1.

ey 110 al 2-3: Test of {Tr. at Vol, B, p. 269),
¥ Ex. 11081 3 Test. of r. at Val. Il p. 260).

= Tost of [N . 283),

[rTsTEn) &0

AS1



medical personnel ®® Generally, a family practice physician who recognizes signs of
Guillain-Barre will refer a patient to a neurologist for further evaluation and diagnosis. ™

187, Symptoms of Guillain-Barre include pain and discomfort {including in the
chest and back); tingling in the extremities; prograssive muscie weakness, difficulty
speaking, breathing, and swallowing; excessive sweating. ematic blood pressure; Tacial
drooping; difficulty moving extremities; inability to stand or ambulate; and paralysis.
These symptoms are progressive and can fluctuate ™ Ways to identify if a patient is
felgning symptoms include evaluating a patient's mobility and ability to stand, and “teasing
out” attempts to falsely exhibit weakness ™0

198. Because lungs are generally able to exchange ocxygen until they are
extramely weak, patients who suffer from Guillain-Barre can have normal blood oxygen
saluration levels up until the patient's lungs become completely paralyzed by the
disease. ™ When the paralyzing weakness reaches the lungs, death can occur quickly if
ventilatory support is not provided ™ In most cases, patients with Guillain-Barre are able
io be treated before this happens ™ |f the disease has progressed to the lungs, patients
whao receive medical care can often be intubated in an intensive care unit 1o avoid death
until the patient's immune system is able to recover through medical treatment ™
However, in rare cases, individuals have died due to the progressive paralysis assoclated
with Guillain-Barre that ulimalely affects the respiratory system and stops the patient from
breathing %

199, Guillain-Barre Syndrome s survivable with appropriale medical care and
most patients are able to recover from the disease and live normal lives®™ In
approximately one-third of patienis diagnosed with Guillain-Barre, the diseass stops
progressing on ks own and does not require extensive medical treatment; another
one-third of the patients suffer more extensive paralysis and weakness requiring medical
intervention; and approximately one-third require ventilation to assist with breathing while
their immune systems recover ™’ Of the one-third of patients who are infubated,
approximately ten percent do not recover and end up dying from the dissase *®

B ey, 110 al 3; Tesl. of {Tr. at Wal. Il, p. 263).

55T Tasd, of (Tr. at wal, I, p. 283},
8 Tast of (Tr, &t Val. Il, p. 268-271).
B b m g2t

B Tiggt (Tr, Il p. 277}

= Ex, 118 . - {Tr. at Vol i, p. 278).

2 Ey. 119 at X; Test. (Tr. at vl [, p. 276
ey 1189 8t 3; Test. (Tr. at Vol |1, p. 284)

B Ey 118 at 3 Test (Tr. at Vol. I, pp. 264-Z785),
S5 By 110 8t 3 Test (Tr, 8t Vol IL, p. 284)

HE Tast of (Tr. . pp. J84-J05)
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200, opined that, at 27 years ald, wiould have had a batler chanca
of surviving ha received proper medical treatmeni™ In other words, appropriate and
timely medical intervention may have saved [JJJf's e @

201. Guillain-Barre is a relatively rare lliness, but due to the nsk of disability and
death, it is a well-known neurclogical disease to trained neurclogists 57 it is not, howaver,
widely known fo non-medical personnel and even physicians can miss the diagnosis,
particularly i they believe there could be another explanation for the generalized
weaknass the patien! is experiencing.% This type of preconcelved notion is referred 1o
as "anchoring bias® and can affect a provider's ability to diagnose illness." In this case,

& [allers and medical providers — including those at the two Hospitals -- believed

may have been feigning his iliness in an attempt o manipulate staff or orchestrate

an escape.”™ Therefore, they were unlikely o recognize the symptoms as part of a
sarious liness or diagnose it as Guillain-Bame ™

202. Malingering = a rare diagnosis but is more common when a physician
cannot determine the cause of the symptoms and a patient has “secondary gain™ by
feigning ilness; for example, an inmate atternpting to get cut of the jail or an employee
who wants fo get out of work ™ was not surprised that the emergancy room
doctors did not include Guiltain- ] drome as a possible causs of s llness
because they did not have full information as to the progression of the symp -

203, did not lestify 2= to the reasonable standand of cane, bul rather,
testified to the & cause of s death ' Ha did, however, note that doctors must
fraguently rely on others io provide information, including nursing reports and emergency
room records. ** That being said, physicians must also exarcise their own judgment and
discration, which may include an obligation to instruct staff to obtain more information 582

204. Unilike Dr. |, reviewed the video surveillance footage ui-::
the days prior to his death. noted thal these videos, depicting the prograss
nature nr.'s symptoms, m to reach his opinion as io the cause of s
death 5

- . @t Wal, Il 28
& Test o (T a1Vl 1, . 265).

M Ex. 118 at 3 Tesi. :H'M {Tr. at Vol, Il, p. 280).
HEx, 110 a0 3 Tasd, af qﬁ.lm.ll.u.iﬂﬂ;

7 Tast af (Tr. ) . 289-280).

ey 110 4 af r. 8 Vel |, pp, 288-297T)
% Ey 4198t 3 Test (Tr. @ Vol I, pp. 267-298).

5 Tigst. (Tr. . B 310),

57 Tast. of (Tr. at Vel I, pp. 312-313)
= Ex 118,

[ (Tr. &t Vol, I, p. 318, 332).
"8 1ol wt Tr. ¥ B v

= Test. of {Tr. &t Vel I, p, 322),

B o et Tr. . P 322-323.
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V. Complaint Made to the Board of Medicine

205, On Sepltember 5, 2018, an individual sent a letter to the Ra Cou
Medical Examiner's Office expressing concem about the care provided o by D,
prior to ]’ death.® A complaint was filed with the Board around that same time.

206. The Complaint Review Committee advised Dr, I of the complaint on of
around September 14, 2018, and permitted him an;p,pmtuni‘t].r to respond in 'nrrllrg;

Dr.. timely filed his response on October 19, 2018.*® Dr. B's response included: Dr,
namrative of the events involving MEnD's sf and Saptembar 2018;
MEnD's re 's care while in the Jail; supplemental reports
prepared by ty Jail comectional autopsy report. ™

207, On MNovembar 7, 20183, the Board issued a Molice of Conference
commanding that Dr. I appear before the Complaint Review Commitiee to discuss the
allegations contained in the complaint filed against him 5

. and

208. Dr.[J appeared before the Complaint Review Committee for the conference
on December 9, J019.59

208, On August 18, 2020, the Committes issued a Motice and Order for
Prehearing Conferance and Hearing, thereby initiating this contested case proceeding. ™

V.  Expert Medical Testimony
A I committes Expert

210. M is physician who has been licensed to practice
miadicine in the of Minnesota since 198651 He graduated from St. Claf Collage with
a bachelor's degree in Chemistry in 1981 and eamed his medical degree from the
University of Wisconsin-Madison Medical School in 1985.%2 He completed his residency
in family medicing in 1988 and is cerlified by the American Board of Medical Specialties
in family medicine, ®*

el = Fa
M Motice and Cirder for Prabearing Cofference and Hearing (Awg. 18, 2020,
6% Sap Ex. 111 af D4,

ey 111,

it |

B Ex 124,

= Ex. 128,

B otics and Ovder for P Conlerence and Hesring (Auwg. 18, 2020}
¥ Ex. 120 at Ex. A. Tesl. of {Tr. &t Vol. IL, p. 338).

B2 By 420 at Ex, A: Tesl v, 8 Vel I, pp. 335.338)

0 Ex. 120; Test of r i, p. 338)
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211. H is currently a full-time hospitalist ® He is the current lead
hospitalist and former Chief of Staff at Hospital [ o I v nescta ™

He s also the chair of the Professional Evaluation and Improvement Committes
at [} Hospital, where he reviews the work of other physicians.®®

staff remotely, similar o the type of medical direcior responsibilities that Df.l was
charged with performing for MEnD in 2018.5%

213.  Prior to joining Hospital , served ag a hospitalist
and hospitalist medical direc r Medical CHmc iIn the Chie! Medical
Officer for the Medical Group, and a family prachice physician at the
Family Practice Clinic."™® In sum, has 36 years of practce In family
medicine. ™0

214, The Board of Medicine Complaint Review Committee hired o
avaluate Dr. @'s work in this matter and provide expert lestimany as o minimal
standards of acceptable and prevalling medical practice and Dr. I s compliance with the
ethical requirements sel forth in Minn. Stal. § 147.081.™

215, In preparing his expert medical apinion, considered: the letter
to the Ramsay County Medical Examiner (Ex. 121); the Motice and Order for Prehaaring
C::nfamnn& and Hearing (August 18, 2020); Or. [|'s written response lo the Board

E e mmdfrmﬁ.uguﬂ:?ﬁlnﬂaptambuz 2018 (Ex, 111); the
Emergency Room Records from September 1, 2018 (Ex. 111); the

County (Exs. 100, 101),
Detainees (Ex. 104); the
(Ex. 122) and Dr. ]
¥ 15, 2020) (not in the

in:Ex. 126,

I'u'IEnD 5 Nmm; Policy/Procedure for “Emergency Respon
transcripts of the AHomey General interviews with NP
(Ex. 123); the Minnesota Department of Comections’ Findings
record); the Transcript of the December 8, 2019, Board Conference with Dr.

B By 120 at Ex. A: Test of . &l Wal, I, p. 337). A hospitaiist is a docior who provides care
for patients @l & hospital. Test (Tr. at Vel I p. 337). Hospitalisis ialize in providing
hospital care, but also maintain | specialty. id at pp. H?Jﬂlnﬂ':cm.ht
mmnhmmmmlnrmwm id, af p. 338,

By 120 at Bx A

g

7 Ex_ 120 at Ex A,

¥ Test. {Tr. at Vel. Il, pp. 339, 348, 351-352).

:E-: 120 i

i,
" Test of [ - at Vel 1. p. 389); Ex. 120.
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4, 29, 30, 31, Sept. 1 and 2,

ﬂ'ra-bnurr'qr Jall surveilance videos from Aug
‘s death (not in the record). ™

2018 (Ex. 112); and a video of the Fox 9 News report on

216. Notably, uniike Or. ],
progression nl!s iiness and n
rendering his & opinion, however,

viewed the videos of 's iliness as |l progréssed, ™
surveillance videos were important in reaching his expert opinions.

reviewed the surveillance video of the
& descriptions by MEnD staff ™ In
did not know that Or. @ had not
noted that the

concluded that
ysican by

{1}  Failing to recognize a serous medical condition and ensure the
timety transfer of ] o the emergency room on August 30, 2018,

217, Upon review of Dr. @°s achons in this case,
O, I failed to conform to the minimum standard of care as a fam

(2) Falling o obiain basic medical information from Murse on
Saptember 1 and 2, 2018, Including vital signs and basic nursing
assassment results;™ and

(3}  Falling o retumn to the hospital for an emergency neurological
evaluation on Seplember 1 and 2, 2018,™

218, further opined that, by failing fo conform to the minimum
standard of care on hese cccasions, EH'.I carelessly disregarded 's health, welfare,
or safety and created unnecessary danger to -'s life, health, or safety,™

1. Failing to Inslst on Emergency Care on August 30, 2018
learned that Jail

opined that when Dr,

219, In his expert repor,

Adminisiralor had overma s directive 1o sand thé amargency
OO o Augu " r. @ should have contacted an his own accord and
insisted on transfarring the hospital for care.™™ [n , Dr. § did not contact

d towalt until the next day because a MEnD medical provider

q himself and d
was scheduled to make rounds at the: [aill that rext mmerning.

™ Ey 120, (Tr. at Vel I, p. 381).
- r. al. I, p. 361).

. A54.355 362-364, ITE-ITG, 385, 485],

(Tr. &t Vil Il, pp. 365-369, 386-387).

(Tr. at Vol I, pp. 365-209, ATR-3TH, 305-387, 485).

solicit festimany fram on this topic 50 the Adminisirative
& repar, was suliject of cross examination by

{Tr. ot Vol I, pp. IGT-403)

™0 Ex. 120 at 7. The
Law Judge refies on
Dr. [|'s legal counset.
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220. According to , Dr_ |] *willully abrogated® his responsibility for
‘s medical care to a non-madical administrator.™ This not only failed to meet the
rminimal standard of accaptable and prevailing practice, it damonstrated a careless regard
for [if's heaith, welfare, or safety and caused an unnecessary danger to [JJJj's heatth

an T

2. Failing to Obtain Basic and Necessary Medical Information

221. In rendering his expert opinions in this nu,* uses his own
experience as a nursing home medical director, where he mus vently rely on the
assessmeants and obsarvations of his medical staff (i.e., nurses and clinical staff) who are
bedside with the patients.”™®

222, explained that when a supervising physician is working
remaotely, the r s dependent upon those at the patient's bedside for information.™*
That is why the doctor has a duby to ask the right questions of the medical staff and ensure
that staff are conducting the tests and assessments to obtain the information necessary
for doctor to make treatment decisions ™

223, The preliminary and mosi basic type of objective information that a doctor
should evaluate is a patient’s vital signs, which are simple to take and can easily vary,

th ignaling a change in the patient's medical condition.”® According to
, vital signs ara tha “sarliast waming signs” of an llness ™7

224. Because vital signs can change quickly and dramatically, even if vitals have
been taken from a patient days or hours earlier, it is important that a doctor have available
to him the most current patient vital signs.”" Thus, the fact ﬂlatq's vital signs were
taken at the hospital on August 31, 2018, did nol relieve Dr.l from his obligation to ask
Nurse [ for [l = current vital signs on September 1 and 2, 2018_when [}
condition was worsening.™ Dr. l did not, but should have, asked Murse for those
vital signs and. if she did not have those results, instruct Murse to obtain that basic

information.™?

225. Simitarty, Dr. ] should have inquired of Humm the type of
standard nursing assessmenis that she had personally pe unrﬁ‘ﬂn
September 1 and 2, 2018.™ Given [JJJ]'s symptoms, the prevailing standa care

™ Ex 12084 7,
T2 Ex. 120 8d 6-T.

M3 Tt of {Tr. ot Vol B, pp. 348-348, 351, 362
™ i ot pp. 88, S02, 474-4T8.

M8 i at pp. 3TE, 474476
8 i at pp, 348, 378,

" id et p. 352,

T id gt pp. JE2-3E3
TS i at pp. 362-363.

T id gt pp. 353, 3TE-ATR,
T3 id, at pp. 353, 378, 475,
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& most basic neurological
stand walk, and swallow,
Agcording to

*. the minimal
"probing guestions,” such as "can

swallow,” “can he stand or walk on
ty' true where, as here,

reguired Dr to ask Murse
functions., : a5 independen
and testing his motor and muscle r.lran-g i
standard of care required Dr. ] to ask Nurse
lift his arma?", "can he feed himsaif?”, “can
own?”, and “what Is his muscle strength 7.7 This was
correctional officers were providing conflicting reports of sical abilities ™
Hence, a nursing exam was cntical for Df to fully evaluate symptoms
were getting worse.™ Dr. I: failure to aslt the necessary wutlnn: and oblain critical
medical information from Murse negatively impacted Dr. f's ability to fully evaluate
[l and get him the emergency medical assistance he needed to save his life.™

EEE.M noted that a reasonable doctor, when presented with
conflicting infonm regarding & patient's symptoms, would want to do their own
assessment on the patient.™ In words, “1 have 1o lay eyes on them mysei,
| have to do my own assessment if I'm getting mixed reports from the staff."72®

:1' she had assassed q
's ability to spea

227. andud&d that, by not obtaining vital signs from on
September 1 and £, nol asking Murse whether she had taken 5 vital
signs; by not inquiring of Nurse whether ad conducted her own basic nursing
assessment; and by not instructing Nurse o conduct a basic nursing assessment
of her own on H.S, Dr. B failed to conform minimal standard of acceptable and
pravailing practics ™ furthar datarmined that Elr.l's inactions demonatrated
a careless disregard for s health, weifare, and safety, and created unnecassary
danger to ] 's e, heaith, and safety. ™0

3. Falling to Ftllurn- to the Emergency Room on September 1
and 2

228, According tﬂ*. even though had been seen in two hospitals
on August 31, 2018, the minimum standard of care required that Dr. back for
emergency care on September 1 and 2, 2018, due to the worsening 's conditign, ™

2249, explained that a diagnosis of “malingering” is a highly unusual
diagnosis e has never encountered in his career. ™ Consequently, a reasonable

docior should have a “high level of skepticism™ when such a diagnosis i made by ancther

"2 d, at pp. 353-354, 363-364, 378, 476, 478,
" atpp. 353-354, 378, 384, 475, 478,

M id ot pp. 4T4-478, 477478,

" i, &t pp. 363-364, 304, 4T75-476,

™™ i gt pp. ATS-4TH.

T 4 st p. 47T

T i

T2 44 ab pp. 354-355, 382-384, 3TE-374, 385, 485,
% i, af pp. 378-379, 385-386, 485

™ i, gl p. 3B5.

2 o, gl pp. 357, 358
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physician.™ Malingering s a diagnosis of exclusion (a conclusion reached when all other
oplions are ruled out).™ Therefore, a reasonable doctor would dig deeper to evaluate the

sympioms to find a different root cause, especially when the symploms were not resclving
or relanling.mm noted that many of [l s symptoms were things a patient
would have significan iculty faking, such as @ facial droop, and hard to keep up, such

as soiling oneself repeatedly and being unable to stand or walk.™ According to

. @ach of these indicators would be “preftty unusual bahavior for someone 1o
as faking."™

230. The minimumn standard of care requires that a physiclan use his own
judgment and discretion to evaluate a patient and nof rely on diagnoses made by other
physicians.™ This Is especially true when another doctor makes a diagnosis of
malingering.”™ A reasonable doctor must think critically and independently evaluate a
patient's symptoms, especially if the symploms are progressing from the time of the other
doctor's diagnosis, as was the case here.™ It is the responsibility of the supervising
physician to seek the assistance of experts™' and order the necessary lests or
assessments o lreal and diagnose a patient. ™ If this requires transfer to an emergency
room, as in the case at hand, Ehr.l had that obligation.™* According to , a8
the attending physician, Dr. || was ultimately responsible for [ s care and the uck
stop{ped[" with Dr. JJ."

EimF opined matF's evaluation of [ at the hospital
wias not ensne enough because it appears that was in four-pont restraints
the entire time (except for when he underwent the MRI). herefore, this should have
raised flags for Dr. ] as to the validity of the malingering diagnosis.”™

232, further noted that the discharge instructions from T:F
&Em&mnnw oom warned that [l should return to the hospital if he sh SIgNs
rsening weakness, difficulty standing, paralysis, less of conirgl of the bladder or
bowels, or difficulty swallowing."™ Yel, even though was exhibiting all of these
symptoms afier he returned from the emergency room, Dr. | failed to recognize the fact
that "s condition was worsening and that needed emergency care.™® The reason

™ \d gt p. 358,

™ g

™ o at pp. 358-380, 370
™ id. at p. 353,

Ll -

8 5 &l pp. 370-371.

™S 4. at pp, AST-350, AT0.
b 5 al pp. 357-360, 3T0-371.
™ id atp. 380

™o pp. 365, 370-371, 476
" i ol pp. 366, 3TO0-371,
Ll - & pp. 370-3T1, 478,
:‘:mnmm-?.ﬁ?.

™ Ey 111 84 0141; Tesl alm {Tr. 8t Vol 11, pp. 360-361).

o Tost. of [N PP 361-362. 388),
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why Dr_l was nol realizing that 's condition was warsening and that he required
emergency care was because Dr. | did not ask the necessary questions of his on-site
mnuht:atr;laﬂ or insist thal basic lests and nursing assessmenis be performed (ses
above),

233, @ explained that, while Dr.k directed Nurse [JJJJJjJjj to scheduie

for a ne appoiniment after the y waakend (L&, sometima after

bar 4, 2018), that directive was Insufficlent, given the emergent nesds was
exhibiting on Seplember 1 and 2, 2018.™ The only way that was going lo ina

neurological evaluation before September 4 was to return o the emergency room '

234. In addition, aven though Dr. i did not talk with Nurse until late in the
day on September 1, 2018, he still had the obligation to order & transport o the
emergency room either that night or the next day when Dr. l with Nurse
again.™ However, because Dr, . did not ask the pertinent questions or ensure
necessary information was oblained and assessments performed, he unreasonably failed
to realize that [JJf's iiness had progressed ™

235, opined thal had been sent back to the emergency room
on September 1 or 2, . he may have been able to receive the ife-saving treatment
he needed (for example, ventilation).”™ As Guillain-Barre Syndrome is treatable in most
cases, i could have been a lifesaving measure for 5

236 concluded that Dr. i failed to conform io the minimal standards
of acceptable and prevalling practice when failed to have transferred fo the
emergency room again on September 1 or 2, 2018, and that this falure demonstrated a
careless disregard for ‘s health, welfare or safety and crealed unnecessary danger
to i = iife, heaith, and safety.™

5 N consecs Exper

, Is a is physiclan who has baen lcensed to practice

medicine in the n a since 2008.™ He obtained a Bachelor of Science

degree from the University of Minnesola in 2001 and his medical degree from the
University of Minnesota Medical Schoal in 2005.™ He completed his residency in family

™ i st pp. 354-355, 362-384, 378-370, 385-388, 485,

T i mbp. 368,

T id at pp. 366-367

™ atp. 441,

S 1 at pp. 354-355, 362-364, 378-370, 385-388, 485,

™ 1 ot pp, 367-388, 387,

"™ o ot pp. 368, 387,

" 4 at pp. 385-340, 385-347,

M Ey 11888 Ex A

™ Ex. 118 at Ex. A; Test. of [ (7 ot Vol Vi, p. 1200)
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medicing in 2008 and iz certified by the American Board of Medical Speclalties in famiily
medicine. ™

238 m is currently a family practice ician at thae
Clinkc in nnesota.™ |n his position with Clinie, ﬂ
has held various leadership positions, including President of the clinic, mem e
chinic’s Board of Directors, member of the Clinic Leadership Council, and Direclor of

ca Improvement. ™ He aiso previously served as the Chief of Staff of tha

punty Hospital ™2

239, was retained by Or. I to provide axpart opinion as o the
minimal standa acceptable and prevailing medical practice. ™
acknowladges, howaver, that he is not familiar with the Minnesota Medica
Minn. Stat. §§ 147.001-.381 (2020), or the requiremeants set forth therain, ™

240. In preparing for his testimony, m reviewed 's MEnD
medical records from August 25 to September 2, . 111); the

mergency Room Records from Seplember 1, 2018 (Ex. 111); the Ramsey Coun

edical Examiner's Repori IE:. 11 1I| and the Expert Witness Affidavits and Reparts from

I . 119) and (Ex. 120).7%

241. q did not review the video surveillance footage of JJJJj entered
into the hearing record as Exhibit 112.7 As a result, did not obsarve 's
actual condition, the symploms he was displaying, an progression of his illness,

which would have been apparent to MEnD siaff and, in particular, to Nurse-, during
the final days of [ = we.

summarily opined that Dr_ | “mat the standard of care
the care of , basad
Wwas unaware ol sevaral
had not taken any
never asked for that
Wwas unaware that Nurse
Bl inciuding her own

242 While
in his treatment of and "'made appropriate decisions
on the information tha was pravided, %
important facts. First, was not aware that Nurse
wital signs from in as ays af his life and that Dr.
information from MNurse T8 Second,
had mol condu ary physical examinations

(Tr. ak Vol VI, p. 1200-1201, 1.204),

" Ex. 118 at Ex. A; Tesl. of
(Tr. = Vol. VI pp. 1200-1202).

" Ex. 118 at Ex A.:Tur_:d'-
EE:. 118 atEx A
Ex. 118 a1 Ex. A: Test. of [ (7 ot vl vi.p. 1203).
P1Ex. 1188t 1
™ Test {Tr. &t Viol. VI, pp. 13031304},
:Eu. 118
Ex. 118 at 7 Test. of [ (7 2 vol. V. p. 1282)
™ Ex, 11881 11,
™ Toot. of [ (- 2 voL Vi, pe. 1272, 1291, 1201-1302).
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assessment of Il = aciity to stand or walk ™ Third, m;]m not knaw Dr. ]
and Nurse were involved in a sexual relationship at the time.

243, conceded that vital signs (such as temperature, blood
pressure, pulse/heart rale, blood oxygen saturation, and respiratory rate) are the most
basic measurement of a patient’s overall health and are imporiani, o ive measures o
be reviewed by trealing physicians for “every patient " % s
acknowledged that vital signs would be = ially” important for an attending physician
o know when treating a patient like who was being monitored for high biood
pressure,™?

244, Ultimately, was not asked, and he did not provido an opinion,

as to whether Dr, li's faiure n maore information from Nurse regarding

5 wital signs and physical condition on September 1 and 2, 2018, Tell below the
minimal standard of acceptable and prevailing medical practice.”™

245 m ned that Dr ] complied with the minimal standard of care
when he recommen be sent to the emergency room on August 30, 2018.™
Howewer, was not aware that Dr. @ failed to follow up with the jail
adminisiralor arning that his directive for SenicEs had baen
overruled. ™ When confronted with this information, % conceded that if an
administrator wers to overrule his medical directive, as an atlending physician, to send a
patient to the hospital in an emergency situation, he would want o know why his
instructions weare not followed and he would wanl 1o have a direct conversation with the
administrator, 7

246. In sum, ” was not asked, and he did not provide, an opinion
as to whether Dr. §'s faillure to ensure that received emergency medical care on
August 30, 2018, tell below the minimal siandard of acceptable and prevailing medical
practice. simply opined that Dr. [|'s recommendation that be sent to
a hospital for eva on August 30, 2018, was a correct one.”" did not
address whether Dr.. acted improperly by failing to ensure that his irechive was
completed.

‘s assessments and conclusions were better reasoned and

o — ~
mofe consistent wi & evidence contained in the hearing record than those nied

by MTM Judge, therefore, adopts the expert opinions of , @%
set [ indings.

™ o at pp. 1267-1300)

TR g gtp. 1302

™ 1d at pp. 1272, 1317-1318,
g atp. 1272

o Soe Tesd ul_ (Tr. @ Vol VI, pp. 1188-1319),
Ex. 118 &t

o Vi

= Tum of [ (7 at Vol V1, p. 1260).

T Ex. 118 st 5.
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Based on these Findings of Fact, the Administrative Law Judge makes the
folowing:

CONCLUSIONS OF LAW

1. The Board and tha Adrminisirative Law Judge have jurisdiction in this matier
pursuant to Minn. Stat. §§ 14.50, 147.141, 147.091 (2020), and Minn. R. 5615.0100 -
1300 (2021).

2. I:Ir.l received due, proper, and limely notice of the conlested case hearing
in this mather.

. The Committee has complied with all relevant procedural requirements of
rule and law.

4, This matter is, tharafore, properly bafore the Board and the Administrathe
Law Judge.

5. The Board is charged with the authority to impose disciplinary action, as
desecribed in Minn, Stat. § 147.141, against any physician who engages in conduct that
violates any of tha provisions of Minn. Stat. §5§ 147.01 to 22.7®

B. Disciplinary action may includa: the revocation or suspansion of a cense
or registration to perform interstate telehealth; the imposition of limitations or conditions
on the physician's practice of medicine; the imposition of a chil penalty not exceeding
$10,000 for each wiolation; the requirement that a physician provide unremunerated
professional service; or the cansure or reprimand of the physician. ™

T. Before imposing disciplinary action, the Committes has the burden 1o prove,
by a preponderance of the evidence, that the physician violated one or more of the
provisions of Minn. Stat. §§ 147.01 to 147.22, including. specifically, the grounds for
discipline set forth in Minn. Stat. § 147.081.7

8. A “praponderance of the evidence™ means that the ultimate facts must be
established by a greater weight of the evidence.™ *Iit must be of a greater or more
convincing effect and . . . lead you o balieve that it is mone [kely that the claim . . . s frue
than . . . not true, ™

T Minn. Sta. §§ 147.001, 141

™ Mirn. Stat. § 147.0741,

™ Minn. R 1400.7300, subp. § {2021).

¥ 4 Minnesots Practica, TN BG 14,15 (3014),

™ Stafte v, Wahibeng, 208 N.W.2d 408, 418 (Minn. 1880)
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g. Among the various grounds for which the Board may take disciplinary action
against a physician, are the following:

»  engaging in any unethical or improper conduct, including but not
limited ta conduct thal demonstrates a willful or careless disregard
for the health, welfare, or safety of a patient, ™

. engaging in unethical or improper condwct, including but not limited
to conduct that may create unnecessary danger to any patient's life,
health, or safety, in any of which cases, proof of actual injury need
nol be established,™ and

. engaging in conduct that departs from or fails to conform to the
minimal standards of acceptable and prevailing medical practice, in
which case proof of actual injury need not be established.™

10. The Committee has established by a preponderance of the evidence that
Dr. § failed to confirm o the minimal standards of accepilable and prevailing medical
pra when he: (1) failed to ensure the timely transfer of to the ncy room
on August 30, 2018, (2) failed to obtain basic medical in ien about from his
attending nurse on Seplember 1 and 2, 2018, incdluding vilal signs and basic assessment
results; and ﬂ}hhdt-u-rmlrn- io the hospital for emergency care on Seplember 1
and 2, 2018,

11. The Committee has established by a preponderance of the evidence that
Cr. § demansiraled a careless disregard for the haailth, wallare, or safety of a wihian
he: (1) failed to ensure the timely transfer of to the em room on August 30,
2018; (2) falled o obiain basic medical information about from his attending nurse
on September 1 and 2, 2018, including vital signs and basic assessment resuils; and

(3) failed to return ] to the hospital for emergency care on September 1 and 2, 2018.

12. The Committee has established by a preponderance of the evidence that
Dr. I created an unnecessary d to s life, health, and safety when he: (1) failed
o ensure the timely transfer of io the emergency room on August 30, 2018; (2) failled
to ebiain basic medical informalion about from his attending nurse on September 1
and 2, 2018, including vital signs and basic assessment results; and (3) failed to return
[l to the hospital for emergency care on September 1 and 2, 2018.

13, Accordingly, the Board has proper grounds 1o impose reasonable and
appropriate disciplinary action against Dr. i°s license to practice medicine in the state of
Minnesota pursuant to Minn. Stal. § 147.021, subd. 1 (g)(3), (5), and (k).

5 hinn, Stat. § 147,081, subd. 1igh3),
M it subd. 1(g)H5)
T ig, af subd, (k).
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14. _ An order by tha Board taking reasonable and appropriate disciplinary action
against Dr. [J's license is in the public interest.

15. The form of disciplinary action the Board shall impose is beyond the
province of the Administrative Law Judge. ™

16. Based wupon these Findings of Fact and Conclusions of Law, the
Administrative Law Judge makes the following:

RECOMMENDATION

The Board should take reasonable and appropriale disciplinary action against tha
medical license of

Dated: December 17, 2021

ANN C. O'REILLY
Administrative Law Judge

NOTICE

This Report is a recommaendation, nol a final decision. The Board of Medical
Fractice (Board) will make the final decision after a review of the record. The Board may
adopt, reject or modify these Findings of Fact, Conclusions, and Recommendations.
Under Minn. Stat. § 14.61 (2020), the Board shall not make a final decision until this
Report has been made available 1o the parties to the proceaeding for at laast lan calendar
days. The parties may file exceptions io this Report and the Board must consider the
exceplions in making a final decision, Parties should contact the Executive Director of the
Minnesota Board of Medical Practice, Suite 140, 335 Randolph Avenue, St. Paul, MN
55102, telephone (612) 548-2150, to ascertain the procedure for filing exceptions or
presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argumeant to the Board, or upon tha expiration of the deadline for doing so. The Board
must notify the parties and the Administrative Law Judge of the date the record closes. If
the Board fails to issue a final decision within 90 days of the close of the record, this
Report will constitute the final agency decision under Minn. Stat. § 14.62, subd. Za (2020).
In order to comply with this slatute, the Board must then return the record fo the

T Ses Padilis vs. Minnesols Slale Bd, OF Medical Exarmingrs, 382 NW.2d 878, B85-887 [Menn. Ct
App. 1686) ("The legislabee has conferred upon this Board, and not upon the ALJ, a discretion
io catermine the type of discipiine to impose. To hold that the ALJ should make a recommendation a8 to
fhe fype of disciphng would be lo usurp the power delegatad o the Board).
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Administrative Law Judge within ten working days to allow tha Judge to determine the
discipline to be imposed.

Under Mnn. Stal. § 14.62, subd. 1 (2020), the Board is required o serve its final
decision upon each party and the Administrative Law Judge by first-class mall or as

otherwise provided by law.

MEMORANDUM

Dr. l contends that he cannot be held responsible for the negligant actions (or
inactions) of his siaff and othars, or for the information he did not know when remotely
providing and supervising the care of an inmate patient. But this disciplinary action is not
about the negligence of others; nor is it about what information Dr. @ knew or did not
know. Insiead, it is aboul the information Dr.l should have known and could have known
- infogrmation the minimal standard of care required him to gather so that he could make
appropriate medical decisions for his patient. It is aiso about the duty of a doctor to protect
a patient under his care and not abdicate that duty to others, including other medical or
non-medical staff.

The Medical Practice Act, Minn. Stat. § 147.091, subd. 1, provides, among other
things, that disciplinary action may be brought against a physician for the following:

. engaging in any unethical or improper conduct, including but not
limited to conduct that demonsirates a willful or careless disregard
for the health, welfare, or safety of a patient,™

. engaging in unethical or improper conduct, including but not limited
to conduct that may create unnecessary danger to any patient's life,
health, or safety, in any of which cases, proof of actual injury need
not be established;™ and

. engaging in conduct that deparis from or fails to conform to the
minimal standards of accaptable and prevailing medical practice, in
which case proof of actual injury need not be established,™

A preponderance of the evidence in this case establishes three distinct occasions
in which Or. §'s conduct fell below the minimal standard of acceptable and prevailing
medical pra _First, Dr. ] failed to ensure s timaly transfer to the emeargency reom
on August 30, 2018, after Jail Adminisirator OVErTode Dr.l's miedical directive for &
patient over whom Dr. il had an ethical and saional duty to protect. Second, on both
September 1 and 2, 2018, I:Hr.l failed to oblain basic medical information about fram
hiz on-site medical staff that would have enabled him o make informed and proper

™ Minn, Stat. § 147.091, subd, g3k
= Minn, Stab § 147.091, subd. 1(g)H5).
T Minn, Stat. & 147,091, subd, 1(k).
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medical decisions for g care. Finally, as a result of his fallure to oblain necessary
information from his medical staff, Dr.lnagi&ci&:ltn- relurn - to the hospital for
emergancy care, when such care was clearly needed.

In each of thasa instancas, [H.l'smnﬂuﬂ demonsirales a carslass disregand for
the heaith, welfare, and safety of his patient, and crealed unnecessary danger to that
patient's life, health, and safaty. The resulting harm — whila none I required 1o ba show
for a violation io exist — was the tragic suffering and death of a young man. For these
violations, disciplinary action is not only warranted, but is in the public interest to prevent
a tragedy like this from ever recurring.

Fallure to Ensure [JJJ]'s Timely Transfer to a Hospital on August 30, 2018

Dr. [J's first ethical and professional breach was failing to ensure that [JJJj was
franspo io a hospital on August 30, 2018, when -'s medical condition required
urgent care and when Dr. li's own on-site stalf recommendad that emergancy care be
provided. Instead, Or. ] hiz duty Io protect his patient to the administrative
demands of non-medical jail stafi. Such action failed to conform to the minimal standard
of acceptable and prevaiing care_ created unnecessary danger to [JJJj. and
demonsirated a careless digregard for 's health, welfare and safety.

On Friday, August 24, 2018, was transferred 1o the Beltrami County Jall for
detainment on criminal charges. Jail surveillance video from his intake meeting depicls a
vibrani and seemingly healthy young man. However, 's initial health assessment,
conducied the next day, uncovered a history of medical conditions uncommon for a man
of his young age, including high blood pressure, recent respiratory failure, and ongoing
migraine headaches.

By Monday, August 27, 2018 was complaining of numbness, as well as pain
in his chest and lower extremities. exhibited continued high blood and his
EKG result read as an “abnormal.” Consequently, Or. [ directed mniﬁﬁm with
medication and regular blood pressure checks.

!';p:mhadnntsuwmmdhemwmmn

On Tuesday, August 28, 2018
from his bunk. But by Tuesday night,
that he sent a note pleading to be taken

pain hiad become “excruciating,” 50 much 50
the hospital. He was not.

On Wednesday moming, August 29, 2018, MEnD MNurse conducted an
assessment and physical examination o Crediting cormection o repors that
was faking his symptoms, ™ Nurse called Dr. |, the attending physician, tor
direction. To ferret out untruthiul s, I:I;G!Idtr ed Nurse to mmh‘:
access to a wheelchair and keep him In the cal segregation cell under constan
survaillance.

™™ This i not surprising considering MEND's training materials and overall culiure mock and belitie the
individuals entrusied io their cane.
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By Thursday morning (August 30, 2018), 's symploms had worsened. He had
lost sensation from his waist down and had on himself because he was unable
o ambulate to the toilel. After conducting an examination, which inciuded taking his vital
signs, testing his reflexes, and inspecting his throat for swelling, MNurse
recognized that needed to be seen at a hospital with the proper equipment,
and resources to diagnose and treat his reporied iliness, Thus, she recommended o Dr.
that ] be transported to an emergency room for urgent care. Dr. |] concurred with this

recommendation.

Both experts in this case agreed that Dr. l's direclive (based upon Murse
?I's recommendation) to send fo the hospital on August 30, 2018, was
consisient with the reasonable standard of medical care. This instruction
acknowledged the seriousness of s symptoms and the emergent need for medical
assistance at that time,

Despite 's obvious medical distress, readily apparent o Murse , jail
slaff refused to acknowledge 's symplams or Nurse assessme m.
Somelimea around 1:30 p.m. onf August 30, 2021, Murss informed Dr.l thal Jail
Administrator overrode his medical directive to se the emergency room

him as a “flight risk.” But | caling the adminisirator
himself to insist that recelve necessary medical care, Dr. §i vielded io the
administrator's will a icretion. In making this choice, Dr, cated his duby to
protect his patient io a person without any apparent medical knowiledge or training, and
hé put the interests of the facility and his company ahead of his patient's wellbaing.

bacausa tha

It cannot be ignored thal, as the founder and owner of MEnD, Dr.l had a significant
financial interest in maintaining 8 good business relationship with the jall and iis
administration, Al the same time, as the MEnD chief medical officer overseeing the
healthcare provided at the jail, and as the attending physician for . Or. || had
overriding professional and ethical duties fo ensure that his patient receive the care
necessary to protect ] 's heaith, iife, ana safety at all times. Dr-l': first duty was to his
patient, not o the convenience of jail administration or his company's client relations.

The minimal standard of care required Dr. || to ensure ﬂml!;::aim necessary
and appropriate medical care to treaf and diagnose his emergent co n on August 30,
2018. Given the severity of 's symptoms that day, the minimal standard of care
dictated that be taken o an eme room immediatety. Instead, Dr.l acquiesced
to the jail administrator's dictate and left to suffer an additional day in a jail cell without
any medical assistance, despite knowing al- required urgent care.

Fortunately, when NP % arrived the next morning (Friday, August 31,
2018), she took of the and demanded 's iImmediale transfer fo a

hospital. NF did nol hesitate, nor did she allow inistrator fo pravent
her from gething medical attention ha required. NP oo swift and

™ Ex, 118 at5 Ex 120 a8 T.
67
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dnﬁuﬁaﬂmnmﬂhmﬁﬂhpﬂﬁmﬂ-mﬁmmmml neglected 1o take a day
eariper,

The fact that was eventually transported to the hospital on Friday, August 31,
2018, after NP intervened, does not remedy or negate Dr.l': ethical violation
on August 30, : . Stat. § 147.091, subd. 1{g)(5} and (k}, expressly provide that
*proof of actual injury need not be established” when a physician's conduct falls to
conform to the minimal standard of care or when such conduct creates an unnecessary
danger o a patient's life, heailth, or safety. Here, however, resultant harm has been
established by the evidence: suffered an additional day in the jail without proper
medical attention before he was transferred to the hospital on August 31, 2018 ™

By acquiescing to the will and discretion of Jail Administrator instead of
advocating to ensure that his patient received the emergency care he needed on
August 30, 2018, Dr. . failed to conform 1o the minimal standard of acceptable amd
prevailing medical practice. This conduct created unnecessary danger 1o - and
demonstrated a careless disregard for [JJJ]'s heaitn, wettare and safety.

Failure to Obtain Basic Medical information from Staff Upon Which to Render
Informed Medical Declslons for the Patlent

In the two days following [JJJ}'s retum from the hospital, Dr. ] demonstrated a
dangergus pattern of practice whereby he neglected 1o oblain basic medical information
about ] frem his en-site staff and failed to ensure that his staff was conducting the
necessary assessments and evaluations so that he could competently direct 's care.
Specifically, Dr. .: (1) blindly refied on incomplete, inaccurate, and subjective | ation
pravided by his romantic pariner and subordinale employee, Humﬂeﬂ failed 1o
reasonably question or test his staff"s deficient (or nonaxistent) assessments of » and
{3) neglected to obtain basic, objective health data a reasonable doctor wou need 1o
make competent medical decisions aboul a patienl’s care. As a result, I:Jr.. faded to
conform to the minimal standard of acceptable and prevailing medical practice, crealed
an unnecessary danger to his patient, and demonstrated a careless disregard for the
health, welfare, and safety of his patient.

returned to the jail from the hospital in the eardy moming hours of
f1, 2018, 's hospital discharge instructions, which wene brought back to
the j-ummH rly that moming, specifically directed that [JJJ] should be “immediately”
returned to ospital if he showed symptoms of paralysis, numbness, facial drooping,
difficulty speaking, worsening weakness, difficulty standing, loss of bladder or bowel
control, or difficulty swallowing. in the two days preceding his death - Sep r1and2
would exhibit each and every one of these warmning signs. Yet Dr. | did not dinect
5 retum the hospital. Instead, [.'n'.l contends that he was unaware of the axtent to
ich i} = symptoms were worsening because he was not on-site to uhum- and

T The fact thal the hospitals in Farge and Bemidi falled 1o properly diagnose provide medical
treatment ko on August 31, 2018, does nof relieve Or, J from his duty o ensune wanspan to the
hospital on tﬂ.iﬂﬁ.mﬂﬂu-mﬂhmm.mrﬂm ime.
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the reports he was receiving from his staff painfed a different picture. Therefore, nr.l
asserts he did not violate any professional standards. nr.' is wrong in this conclusion,

As the owner and chief medical director of MERD, Dr, | assumed an exprass
coniractual duty to oversee ihe healthcare provided at the jaill and ensune thal MEnD siaff
were providing the type of care necessary o protect the life, health, and safety of the
inmates at the jail. In addition, as the medical director for the jail and the attending
physician remotely directing 's medical care, Dr. I had the additional a duty to
critically test and examing his on-sile stafls reports, as well as obtain basic medical data
to enable him to direct [}’ care. Or. || tailed in each of these duties.

The evidence astablishas that Murse arfived al a ximately 11:22 a.m.
on September 1, 2018, but did not bother to examine or assess , lel alone check on
him, until after 2:00 p.m., over 2% hours [ater. Whan she finally comme o 's call at

2:05 p.m., she did not enter the room. She stood in the doorway, approxim ten fest
ﬁ from the critically ill patient, for less than three minules. She did not bother to check

‘s vital signs; use her stethoscope (o lislen o -“3 breath or heart sounds, assess
s abllity 1o swallow, test his muscle strength, reflexes, or to ambulate; or change
his soiled brief and clothing. She did nol even come near

abil

ﬂw touch him. After less
than three minutes of "observing” from the doorway of his cell, Nurse left and
did not return to on him for the rest of the day - that was the axien "cara"

MERD provided to on September 1, 2018,
At approximately 5:30 p.m. Num called Dr. § lo summarize 's hospital
ite & ory of h nsion and an
l'urunyul' "3 vital signs - the

records and updale him as to
& did not nursa to describe

abnormal EKG result, Or. [ di

most basic, objective measures of a patient's health.

whal nursing assessments or physical examinations she had conducted. He did not ask

far the basic and pertinent information that a reasonable physician would need 1o evaluabe

‘s condition or the adequacy of his staff's care. instead, Dr. B blindly accepled what

nurse d bed = an inmate who was feigning an lliness. Had Dr, I asked Murse

for s vital signs or what physical examinations or tests she performed on

ma would have learmed that she had conducted none, and that the extent of her
assessment” of ] that day was her “observation” of [ from the doorway of his cell,

ten feet away, for approximately three minutes.

The next morming, Seplember 2, Nurse retumed to the jail. She found
in a wheelchair, in the halway, with unine dripping his pantiegs. Ha was wea a
briefand clothing from two days earlier. He was talking out of only one side of his moulh
and was unable to swallow. Despite these observations, Nurse poured juice down
his throat until he choked. She did not check his vital signs or use her stethoscope 10
listen to his throat, lungs, or heéart. She did not test his reflexes, muscle sirength, or his

abikty to ambulate.

[[Te auh Hurm
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At 11:00 a.m., Nurse il “peeked in” on ] through the one-foat-by-one-foot
window of the cell door for approximately ten . Because Murse did mot
come into the cell or assess him, she did not notice that [JJJJJ] was feaming at the mouth.

Ten minutes later, at 11:10 a.m., Nurse spoke with Dr. i to update him on
‘s condition. Once again, Dr. 8 asked for no o ive evidence 's symploms
would have permitted him to make an independent assessment o 's condition

's vital signs. (Had he asked for thal information would hwé

He did not ask for
learned that Nurse did not take any vitals on [JJJJj that day.) Or. ] did not inquire
from Murse assessments or physical examinations she had performad on

. he would have lea that she had
performed no tests or examinations on that day.) Uimately, Dr. |l failed io obtain
any pertinent information about and failled to ensuwre that his subordinate had
performed the most basic evaluabons of . including taking his vital signs or listening
to hiz breath sounds, for more than two wmlleidmmlm.

(Had he her for such in

Although was displaying each of the waming signs indicated on his hospital
discharge instructions, which directed an immediate retum to the hospital, Dr. J]] ¢id not
return to the hospital. Instead, Df.l decided to take a “wait and see” approach. After
ahl, was scheduled for a court appearance on September 4 and could be released

on bail that day.
Al 2:00 p.m., shorlly before ending her shift, Nurse “peeked in" again on
through the small cell door window. While she saw him , she did not bother

come into the room, check his vital signs, listan to his heart or breath sounds, or pariorm
any examination of him_ She simply left for the day.

At 4:46 p.m., a comection officer entered the cell and found JJJJ] completety
unresponsive. Far the first time that weekend, a MEnD medical technician was called into
the cell by a correction officer to take s vitals. But it was too late. By 5:22 p.m., [}
was pronounced dead.

The most generous interpretation of the two discussions between nr.l and Nurse
on September 1 and 2, is that Dr.l did not ask the questions or obtain the
rmation that the minimal standard of care required. A far mone disturbing possibiity is
that Murse actually infarmed Dr.!'lhal she had done nothing to assess the patient
ar olbtain cri Ith information, and .Immumalmmwmnmmna'mm
from his staff.

In attempling lo defend the indefensible, Dr. I asseris that i Is not his fault that his
director of nursing, Nurse . did not tell him about -'a deteriorating condition.
Dvr.j also blames others who he claims provided him inaccurate or incomplete
information, including doctors at both the Bemidji and Fargo hospitals, Cr. @l claims that
he did nothing wrong, given the information that he had al the time. Dr. @'s
professional and ethical obligations extended beyond relying upon the information
was immediately available ta him. [!1"."5 professional and ethical duties required him to
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obtain and test the accuracy of the information he was relying on fo provide (or not
providi) healthcare to a patient. This is especially true in a comectional care sefting wiere
the attending physician is largely off-site and must rely on the reports of on-site staff.

In directing the care of a patient remotely, an attending physician must ask probing
guestions of his staff to ensure they are doing their jobs and competently assessing the
patient. The attending doctor must also measure the subjective reports of on-site staff
against the objective medical data that can be determined from the taking of simple vital
signs (blood pressure, pulse, oxygen saturation, pulse rata, atc.).

D, Ilamphaslzes that he did not have access o jail video footage or the
opportunity to personally ocbserve because he was acting remotely. That is false. It
was certainly within Dr. l's power fo go to the jail to make his own observations. ™
Instead, he elected to act remotely. By making this choice, R was even mone imperative
that he ensure that he had accurate and complete information %o make remote
@ssessments. He chose to make his staff his eyes and ears, He had direct supervisory
authority and contractual obligations, as well as professional and ethical responsibilities,
to oversee his staff. A doctor cannot just ignore incompetent medical staff™ and then rely
on their judgment to make medical decisions for patients under the doctor’s ultimate care.

The diagnosis of malingering made on August 31, 2018, would have alerted a

reasona nt and diligent physician fo the need to closely mani'tar. As noted
by , @ diagnosis of malingering & only made whean all ather causés hawve
been ruled out. All three experis in this case agreed thal a diagnosis of malingering is
highly unusual. In addition, both and note that a diagnosis of

malingering should be viewed w izm, especially when a patient continues to
present with symploms of serious illness. Consequently, it was imperative for Dr. |y and
his staff to ba partscularly vigilant when returned to the jall to ensure that his condi
was not worsening. This was especia g considering that the discharge instructions
from :W hospital warned that the should obtain “IMMEDIATELY MEDICAL
ATTE at "AN EMERGENCY R if he displayed numbness, paralysis, facial
drooping, difficulty standing, loss of bladder or bowel control, or difficulty swallowing. ™
Al a minimum, Dr. ’ had a duty to moniter his patient’s condition and inquire as to hese
specific symploms when consulling with his staff. He did not.

Finally, Dr. jl contends that he cannot be held responsible for the negligant care of
his nursing staff. But Dr. | is not being held responsible for the negligence of his staff. He
is baing held responsible for his own negligent actions and inaction, for his own failure to
obtain information and adequately supervise his staff.

S Ty, 280§ 17-21; Tr. 1104 T§ 6 18

™ Murse ‘s reprehensible conduct does not Dr. [|'s abdication of responsibily 1o a patient

unshér his care [0 fact, i could be angued that Murse B i1 of duty end shocking indifference

mmmmmwnumldl g held accountable by the attending physician
isa and rofantic parner,

e Ex 111 at 0128-0128 (emphesis in original),
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This is not a situation where Dr. § was merely a physician working for a hospial,
alongside nursing staff, over whom he had little authority. Dr. @'s company, MEnD,
undertook by confract the responsibility to provide competent and ethical medical care to
inmates at the jail.™ The contract with County specifically provided that MEnD
shall provide a "medical direcior” fo supe all medical care provided fo inmates,
supervise MEnD nursing staff, and be avaiable at all times to assist nursing staff or
answer jail staff questions about inmate medical care at the facility.™ On September 1
and 2, 2018, E::j was serving in the capacity as the medical director for the facility.
Therefore, he final responsibibty by contract to competently supervise the medical
care provided to .

Dr. § was also the chief medical officer of the MeND corporation. As such, I:h'.l
had the ultimate responsibility fo ensure competent and proper healthcare to inmates
confined in all facilities served by MEnD, as well as to oversee the work of MeND staff in
all facilities served by the company. In addition, under MEnD's own Correctional Care
Policy, Dr. I was the Responsible Health Authority (RHA) for all medical staff at the
County Jail.™ Under that policy, Dr. I was ultimately responsible for reviewing
all kre nt provided by other healthcare providers to inmates (incleding healthcare
provided by outside medical providers) and supervising the care provided to inmates by
MEnD medical staff and jail correctional staff. ™ The policy specifically provided that Dr.

, a5 the RHA for the jall, had “the final judgment on all medical matters related to the
lthcare of detainees that reside in each facility served by MEnD, ™

Accordinghy, Dr.l affimatively assumed the responsibility to supervise his staff
and ensure they were providing competent medical care to inmates confined i all
facilities served by MEnD, Dr. §§ cannot now hide behind the incompelent work of his
medical staff, including his own girlfriend and MEnD director of nursing, who's work,
judgment, and words he so blindly relied upon. It was not his staffs dufy to ensure his
treatment decisions were made upon sufficient information. As [JJJJ's attending physician,
it was Dr. §'s duty lo obtain sufficient information and ensure its reliability before
determining that his patient required no further care. Whether this failure was the result
of hiz romantic relationship with Murse , the absurd notion that a single physician
can appropriately care for somewhere 7.200 and 9,800 inmates across
five siates, or sheer negligence, is immaterial, Dr. I‘ﬂ duty to care for his patient with the
minimal standard of care for medical doctors reguired him to obtain necassary information
from his on-site staff, Whatewver the reason for his ignorance, his ignorance is no defense,

I:Irc.!. a5 's altending physician, the acting medical director for the facility, and
MEnD's chief officer, had a duty to ask probing questions and ensure that the
kind of basic assessments, tests, and examinations that a competent medical
professional would conduct to properly evaluale a patient were undertaken. This is

™ Ex 109.

™ Ex 101,

7 Test. of [l (Tr. at Vol 10, p. 578).
™ Ex. 104 af TALDOODZT_D044,

0
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especially true for a patient who had just retumed from a hospital and who was axhibiting
clear signs of a serious dlness, all of which were identified in.'s hospital discharge
instructions as symploms requiring an immediate return to the EMErgeEncy room.

A phiysician must do mone than hope ris staff will provide him with the information
needed o provide appropriate care — he must take reasonable measures o ensure it. In
this case, Dr. @ is not being held responsible for what he could nof know, He is baing held
responsible what he would have known had he acled as a reasonable attending
physician conforming to the minimal standard of care,

Dr. @ Tallad in his duty as an ordinary attending physician by not conducting
the ry ingquiry to re opriate healthcare decisions for That duty was
heightened here, because as the cwner and chief medical director of MEnD, and the
acting medical director of the jail, Dr.l assumed an affirmative duty to train and supervise
his own MEnD staff, and to ensure that they were providing the type of care necessary [o
protect the life, health, and safety of their patients. By failing to verify his negligent
subordinate's on-site reports in even a cursory fashion, E:hr.l breached his ethical and
professional duthes.

In sum, the evidence establishes that the minimal standard of acceptable and
ding medical practice required Dr. il 1o obfain basic heaith information from Nurse
ﬂnn September 1 and 2, which he could have used to make Informed medical
ecisions for a patient committed to his care. Instead, Dr. | did not obtain critical
information he should have known and was denied polentially [ife-saving medical
treatment. By failing to conform to the minimal standard of care, Dr, @ demonstrated a
careless disregard for the health, welfare, and safety of his patiant, , and created an
unnecassary danger to & life, heaith, and safely, Accordingly, discipinary action is
warranted and in the lerast.

Faliure to Return [JJj to the Hospital on September 1 and 2, 2018

MHIMam.mamnum.lmmlmwlnmlunnmsmwmﬁnalnata
and information from his on-site staff, he neglected to retum [JJ] to the hospital for
gmergency care on September 1 and 2, when such care was clearly neesded and
expressly directed in his hospital discharge instructions. By neglecting to refurn to
the amergency room on Seplember 1 and 2, 2018, Dr. | falled to conform the
standard of acceptable and prevailing medical practice. Ur. §is conduct demonsirated a
careless digregard for the health, welfare and safety of his pabent, and created
unnecessary danger to his patient's life, health, and safety. Accordingly, disciplinary
action is wamaniad and in the public interast
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GConclusion

’ entered the County Jail on August 24, 2018, a vibrant, seemingly
healthy 27-year-ald man. He was camied from that same jall nine days later to be lakd to
rest, after having endured days of suffering, begging those responsible for his care —
medical providers and comection officers alike = for help that never came. His condition
had already been dismissed by his custodians and “caregivers™— he was a criminal
defendant feigning an illness, not a man pfesumed innocent and in desperate need of
care. And given their preconceived notlons of inmates, no evidence could convince them
otherwise. Even in his final hours, as he sat in a wheelchair, in filthy scrubs, with urine
streaming down his legs, his caregivers would not beBeve him. As he laid unconscious,
half-naked on the floor of his jail cell, white foam coming from his mouth, they still did not
believe him. It took his death to convince medical professionals and jail staff that i
was not “malingering.”

Given the egregious facts of this case, the Administrative Law Judge recommends
that the Board impose significant and appropriate discipline againsi Dr, I The Judge
further urges that the State of Minnesota investigate all who callously disregarded their
duty to this man. Foremost among them are Nurse , the County Jail, and
jail staff. Scrutiny should also be applied to the conlra EnD maintains with Minnesota
counties and municipalities, and all the other medical providers who were involved in
[l = “care" between August 25 and September 2, 2018,

A tragedy like this should never have occurred. And i must never be allowed o
happen again.

AC. O
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